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STATEMENT.

The Tanana Trading Company was organized

in January, 1905. There are seven stockholders;

Bain, Struthers, Bishoprick, Blair, Cameron, and

Livingston. There were a thousand shares but only

four hundred twenty-three shares issued. Bain and

Struthers own two hundred thirty-seven and all

the others one hundred eighty-five (see Tr. p. 124).

Bain being elected president and Struthers treas-

urer, they continued to act until the fall of 1906

The company had seven directors and every

one of the seven stockholders was also a director.

The by-laws provided for a meeting of directors once

a month, but no such meetings were held (125).

The affairs, from January 1905 until November

1906, were managed and controlled by Bain and

Struthers. Bishoprick was a salesman soliciting

business on the creeks. Dwyer was a clerk in the

company's store at Chena.

The Tanana Company, organized to do a mer-

chandise business, both wholesale and retail, owned

the ''Ella," the barge "Independence, a 9-16 interest

in the ''Light," and it was also building a barge

at St. Michaels to be named the "Dakota." These

steamers were being used to transport freight for

the company and others . The company had been

so unsuccessful in the transportation business that

the steamer "Light," during the one season that

they had operated her, showed a loss of some



$15,000.00 (257). In fact, it had cost that company

$77.01 per ton to transport freight from Seattle to

Chena (258), a cost not including depreciation,

insurance and winter quarters of the steamers. The

company was heavily involved in debt, with a large

overdraft at its bank and many lienable claims for

the barge ''Dakota" building at St. Michaels (724).

Such was the condition when Bain left Chena

for Seattle in the spring of 1906. The company

had previously discussed the sale of some of its

boats in order to obtain funds to maintain its

merchandise business (725). It had offered to sell

its 9-16 interest in the "Light" in February 1906

for $9500.00 (197). The "Ella" had cost $6000.00,

the "Independence" $5000.00, and the "Dakota"

then building, deducting lienable claims then due

and pressing, about $12,000.00 (129). This did not

include any depreciation nor valuable equipment re-

moved from the "Ella."

In reviewing the facts we di^dde them into

(a) Negotiations at Seattle, (Isom-Bain)
;

(b) Simultaneous consultations among direct-

ors at Chena;

(c) Acquiescence during that season, 1906;

(d) Ratification and estoppel by acts in 1907.

(a) Negotiations at Seattle.

Early in July 1906 Bain, through a mutual

friend, met W. H. Isom, general manager of the

North American Transportation & Trading Com-

pany, engaged in transportation on the Yukon.



Bain proposed a sale of two boats and barges. He
stated to Isom that the Tanana Company was in

financial straits; that if he could get a fair price

his company would like to sell the boats (498-9).

The North American Company, on the other hand,

had plenty of vessels and was only interested in

tonnage. Bain stated that his company could not

even pay for the "Dakota" then building (499).

After some negotiations, Isom made an offer of

$57,000.00 for the two boats and barges. Bain in

case of sale wanted a freight rate for his company's

shipments thereafter of $50.00 per ton. This Isom

refused, so they finally agreed on $60.00 (501), clos-

ing the $57,000.00 price also on July 6th, and Bain

representing to Isom that he had full authority for

these terms.

It was not until July 7th that Bain told Isom

that he had received a wire that the Tanana mem-

bers were not entirely satisfied (502). They desired

not to turn over the boats until the expiration of

the second trip and then to get a special freight

rate for the rest of the season, Bain showing on

the 8th this telegram of Struthers to him of that

date

:

''Willing to sell our interests stated [that is

$57,000.00], boats to be turned over immediately

upon expiration of second trip, we to get special

freight rate balance season and next." (728).

Thus the purchase price was ratified but not

the freight rate. Upon this Isom agreed to give

$60,000.00 payable $10,000.00 in cash, $30,000.00 for

merchandise purchases, and $20,000.00 in freight



hauls by Isom's company at a special rate

of $60.00 per ton. These were the terms on which

Bain and Isom agreed on the afternoon of the 9th

of July, the formal contract to be drawn, as it

was, on the next morning (503). Tlie prevailing

freight rate in 1906 was $70.00 per ton (463).

Up to this stage nobod}^, we think, can claim

fraud in any degree. Bain, president and largest

stockholder, was representing his company at a

great distance from it and might reasonably be

supposed by Isom to have latitude to adjust and

concede in bargaining, and it might well be expected

that the excesses or departures from instructions

almost always occurring in officers' negotiations

would be accepted.

On the afternoon of the 9th, the sale between

Bain and Isom being thus completed with the

exception of the formal papers, Isom wired his

agent at St. Michael to take charge of the uncom-

pleted barge (509). He also telegraphed his agent

at Fairbanks to receive the other boats (Exhibits

29, 30). Bain for his part wired the agent of his

company at St. Michael to deliver the barge (Ex-

hibit 31) and his company at Chena as follows

(Ex. 26) :

"J. Fred Struthers, Vice Prest. Tanana Trad-
ing Co., Chena, Alaska.—Have made sale. Pass
corporate resolutions and deliver boats and barges

immediately to H. B. Parkin, agent for W. H. Isom.

Wire when delivered.—A. E. Bain, Prest.—9:05 P.

M."



Both these telegrams were sent on the 9th at

5:16 P. M.

On the morning of the 10th the formal contract

was signed. Simultaneously Isom telegraphed his

agent at Fairbanks to make the $10,000.00 payment

on accoimt of the purchase (519).

No word was received from Chena or Fairbanks

until the morning of the 11th, when Isom received

a telegram from his agent Parkin at Fairbanks

(517). The telegram itself shows that it was re-

ceived at Seattle at 9:15 P. M. on July 10, after

office hours (517, Ex. 33). It mentioned a freight

rate of $30.00, and was the first word that Isom

had, either directly or indirectly, that any of the

Tanana people had suggested a freight rate of such

an amount. Nor was it until the 11th that Bain

spoke to Isom concerning any word from his as-

sociates (520), when, not showing Isom any tele-

gram, he said that he had a telegram that he could

not understand. His people were asking for a

$30.00 rate. Isom said: "If that is the case, you

had better call the thing off. I won't consider

such a ridiculous proposition, and Bain said, 'No,

there is no doubt that there is a mistake in the

code word.' The telegram was in code." (520).

The Tanana members we have seen had pre-

viously agreed to $57,000.00 and a "special freight

rate" and Isom had given $60,000.00 and a special

rate, and it was evening, July 11th, before Bain

showed Isom a telegram from Struthers asking for

payment in a different way (521).



On July 11th Isom, beginning to think from

Parkin's telegram to him that there might be some

misunderstanding about the $30.00 rate, went to his

attorney's office:

"I then asked him, I said, 'The way I acted is

there any possibility of my getting into a legal

complication on this. If so, I want to get right

out of it at once,' and he said, 'You can't very
well get out of it now. You have agreed to go
ahead. They will sue you if you try to get out

of it.'
"

There was some difficulty about the title to the

boats. The "Independence" was not registered in

the Tanana Company's name but in Bishoprick's

(528). Isom then proceeded to Alaska on his regu-

lar trip of inspection, and on August 23 met Dwyer

at Fairbanks, but Dwyer said nothing to him about

the freight rate, nor did any of the other members

of the Tanana Company discuss this question with

him (530, 531). Whatever may have been the al-

leged dissatisfaction at Chena (Fairbanks), Isom

knew nothing of it.

Bills of sale to the vessels were then pre-

pared in Fairbanks, executed by Struthers as vice-

president and Dwyer as secretary, formally trans-

ferring the boats (Exs. 35, 36). Morever, the

$30,000.00 had been advanced by Isom for merchan-

dise, in accordance with the contract (539-542),

and all payments were made, under the $60,000.00,

with the exception of $1397.80, this item withheld

because the N. A. T. had never received a bill of

sale to the "Independence." (543).



The total freight charge to the Tanana Com-

pany for that year was $41868.04 (545). We must

remember that at the time the contract was exe-

cuted (the 10th of July) Isom knew nothing about

the $30.00 freight rate (572), and it was not until

the 11th that he got the information of a desired

$30.00 rate (578). Even then Bain said nothing

about a resolution of the company (576) or that this

was more than an ordinary dissent of some share-

holder.

(h) Simidtaneoiis Consultations at Chena

among Directors.

Having recounted what transpired at Seattle in

relation to the execution of the contract, let us

turn to the action of the director-shareholders at

Chena. Remember, no formal meeting of the board

of trustees was ever had of this company from

the time of its incorporation (125). Stockholder-

director Livingston was not present in Chena in

July. He was located at St. Michaels. On July

6 or 7, Struthers, Bishoprick and Dw^-er received

the Seattle telegram from Bain announcing the

sale for $57,000.00. These men responded to that

telegram on July 7, in which no mention was made

of the freight rate. They asked that the Tanana

Company be allowed to complete a certain Pennsyl-

vania cargo. ''The boys" were anxious to sell (723-

724) and this was deemed advisable by Bishoprick,

Dwyer, and Struthers.

They then received Bain's telegram of July 7:

"Foolish not to accept the proposition. Wire
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amount immediately that will be accepted." (728)

to which Struthers replied on the 8th, after consul-

tation with Bishoprick and Dwyer, that they were

willing to sell their interests and that the boats

would be turned over on the expiration of the

second trip, the Tanana Company to get a special

freight rate for that season and the next (728). No
mention was made of any $30.00 rate and only that

they were to get a special one (729). It was on

this attitude communicated by these in Alaska that

Bain telegraphed Struthers on the 8th that he

thought he could get $60,000.00. This sum was

discussed by the three at Chena (729). Cameron

may have been present part of the time but did not

participate in the discussion. Livingston was at

St. Michaels and Blair absent. It was discussed

only by the three (730).

They now received the telegram (Deft's. Ex.

32) already set out announcing the sale and request-

ing a corporate resolution, to deliver the boats and

barges to Parkin, agent, and to wire when delivered.

This was considered satisfactory to these three.

Nothing had been said about a special freight rate.

After six o'clock that night it was suggested by

Bishoprick that they embody in the resolution that

the freight that they were bringing forward on the

Pennsylvania shipment should be landed free of

charge, and Struthers said:

"Well, I said, 'They won't stand for anything
like that. Why don't you make it good and put



it at $30. a ton?' and they made it $30. a ton. I
said, 'All right, we will draw up the resolution.'

''Q. That was the first time $30.00 was men-
tioned ?

''A. That was the first time absolutely that $30.

was mentioned.

"Q. Do you know what time that was*?

"A. Til at was on the evening of the 9th.

"Q. Here is a telegram dated Chena, Alaska,
July 9.

—
'A. E. Bain, Lincoln Hotel, Seattle, Wash-

ington.—Will accept $60,000. our interest boats,

purchasers to land our freight this season Chena
flat rate $30. Absolutely impossible to get Frank
John agree to any other terms. Wire immediately.

Can arrange McGinn to-day. Boats here.

—

Struthers.'
"

By "Frank" and ''John" were meant Bishop-

rick and Dwyer (731). This telegram was re-

ceived by them at Chena on the evening of the 9th

(732), at which meeting there were present Bishop-

rick, Dwyer, Struthers and Cameron (732). This

meeting was not held in accordance with the by-

laws, it was simply informal (733). On the evening

of the 10th the members at Chena had an intima-

tion as to the terms of the agreement entered into

between Bain and Isom (736). Struthers was first

advised of this in the following manner:

"Q. How did you find that out?

"A. Well, I had gone home from the store

after they had had this signed up and the telegrams

were sent, and was getting ready for bed.

"Q. Wliat time was that?
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"A. That was probably 10 o'clock, maybe half
past 10, and a man came down on a run and said

they wanted me down at the store right away. I
thought the place was on fire or something and I
got dressed, pnt on the remainder of my clothes

and went do'v^m there, and as soon as I opened the

door Bishoprick landed on me with a telegram and
said: 'What do yon know about this?' and I said,

'Let me see it and I will tell you what I IvQow about
it,' and it was a telegram from Bain that said:

'Will you stand by me on the sale, or 'I want you
to stand by me on the sale.'

"Q. That is in the matter of the boats'?

"A. It was.

"Q. 'In matter boat sale won't you back my
action and turn over boats immediately. Advice
McLean interests.—A. E, Bain,' that is the tele-

gram? (See also Eccles deposition 1029).

"A. Yes sir, that is the telegram. They had
two other telegrams there at the same time.

"Q. Wliat were the other two?

A. I don't remember what they contained?

"Q. Just state what the conversation was be-

tween you and Bishoprick and Dwyer.

"A. Bishoprick handed me that very much
excited and wanted to know what I knew about it

and I took and read it over and I said 'I do not

know anything about it, what do you know about
it?' and he said: 'I don't know anything about it,'

and he said, 'AAHiat do you think is meant by it?'

'Well,' I said, 'if you want to know what I think

is meant by it, I think possibly the sale has gone
through on a little different terms.' I said,

'Wouln't it look that way to you?' and he said, 'Yes

it would.' And he said, 'What are you going to

do about it?' And I said, 'I am going to stand by
Bain in the sale,' and he said: ' I was to tell you,
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Striithers, I don't know whether yon know, bnt I

have been ont there mth Bain when he has been ont

to pnrchase goods and has been handlinc^ funds,

and while I don't want to say or leave the impres-

sion that there is anything wrong- with Bain, at the

same time he always deposits all company funds in

his own name. Now he is out there and we are

sending him money, if he gets any big sum of

money from the N. A. T. & T. Companv it will

all be deposited in his own name, and supposing he

should die, we are right up against it. We might
ultimately get that money back but it would possibly

be hard work and we would h?ve to prove that

that is our monev. Now I insist that all money paid

to Bain by the N. A. T. & T. Co. is deposited with

the Washington Trust Company in the name of the

Tanana Trading Co.' I said, 'All right, Frank, I

will telegraph him that in the morning.'

'^Q. Did Bishoprick from this telegram know
that the thing had not gone through corporate

resolution ?

*'A. Bishoprick knew from this telegram that

the thing had not gone through corporate resolution,

and that was the only thing he said, when I told

him that I would back Bain's action and stand by
Bain, was his objection to any money being de-

posited by Bain to his own credit. He insisted it

be placed in the bank in the name of the Tanana
Trading Co.

"Q. Then you sent a telegram to Bain, did

j^ou not?

''A. Yes, I sent a telegram to Bain the next

morning. (736-738).

This telegram which Struther testified to is

shown on p. 1030, Eccles:
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"I will stand by you on boat sale and barges.
Wire Bonnard particulars of sale. Specify rate
allowed us. Address all telegrams private nature
Bonnard. ]\Iust have 50,000 deposited Washington
Trust Company credit Tanana Trading Company.
Have them wire us to that effect. This must be
done to avoid trouble here. Portion of this is to

apply freight charges. Give Tsom check to cover
when he gives you check 50,000. Wire what has
been done future shipment. Will then wire what
we absolutely need. Get their guaranty shipments
will be delivered this season. Come home by Daw-
son immediately. Have Pennsylvania shipment bill

prepaid. Will be unable to stay storm unless full

amount 60,000 shows fifty there ten here all credit

Tanana Trading Company. McLean wants $15,000
his share boat. Merchandise selling here at cost.

Answer at once. Ella sold yesterday. Light turned
over to-day.—Struthers.

'

'

Bishoprick and Dwj^er also saw the telegram of

Isom to Struthers of July 11th regarding full pay-

ment and providing that Bain should have $30,000.00

for use in buying merchandise and that $20,000.00

balance was to be held on account of future freight

(743).

(c) Acquiescence During that Season, '06.

During the summer of 1906, after this contract

was signed in Seattle, up to October 22, pa^Tiients

were made hy the Tanana Company through its

proper officer at Chena to the North American Com-

pany for freight transported by the latter company

at the rate of $60.00 a ton as follows:



13

Sept. 8 - $11211.58

Sept. 8 3500.00

Sept. 28 1900.00

Oct. 5 3500.00

Oct. 17 2500.00

Oct. 23 1000.00

Making a total of $23611.58 (543)

This left a balance of freight money due from

the Tanana Company of $16082.19 (541), which was

credited on the $60,000.00 purchase price of the boats,

so the North American Company has discharged this

$60,000.00 by the original cash payment of $10,000.00

by draft to Chena from Seattle and by the cash ad-

vances in Seattle for merchandise, leaving only, as

stated previously, $1397.80 due. (Ex. 41).

Observe the receipt at Chena of the $10,000.00

cash payment August 6th, that season, additional ac-

quiescence.

The expense bills for the freight began arrving at

the Tanana Company's store in August. (See freight

and expense bills, pp. 1279-1332, also p. 742). Nay,

more, many of these hills specified the contract rate,

$60.00 per ton. The attention of the court is di-

rected to this, and where the rate was not specified,

it could easily be figured from the cost and the

tonnage (753). These hills tvere received at Chena

and tvere checked over hy the members there, in-

cluding Bishopries and Dtvyer (754). Thus these

last two, subsequent dissenters, were parties to

active acquiescence in what they afterward claim

was the unauthorized act of only Bain and Struth-
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ers. As tlie freight was removed from the steamer

to the warehouse, the freight was checked by means

of these very bills, and Dwyer arranged for the

storage of the freight. After the freight was

checked up the expense bills hung in the office at

all times where the members could see them (755,

Deft's Ex. 47). On September 8th there was a

large shipment received from the N. A. T. Co. on

which pajnnent was required before delivery. At

that time Dw^^er and Bishoprick were present

(757).

Bain had arrived from Seattle. He reached

Chena September 12 (762). The contract which he

had entered into he read to all the members in the

company's store. And after this the Tanana Com-

pany continued to receive freight from the defend-

ant under this contract. And, more, it continued

to pay for it. No protest concerning the rate was

made hy the Tanana or any one on its hehaJf. (764).

No action was taken until October 23, when Living-

ston protested, not to the defendant, but to the hanh

on which the check was drawn (765). The operat-

ing season was now finished without a protest. The

Tanana Company had gotten the full benefits of

the bargain.

(d) RatiiJcation and Estoppel hy Acts in '07.

In the latter part of October '06, after the

close of navigation, friction arose in the company.

Bain and Struthers attempted to discharge Dwyer
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and Bislioprick. In our opinion this quarrel (and

not the sale of the boats) is the root of the present

suit. Dwyer and Bislioprick retaliated by calling

a meeting of directors, so arranging matters as to

cause to be issued to Livingston 325 shares of cap-

ital stock of the value of $32,500.00 for the nominal

consideration of $325.00! They sought to have it

appear that Livingston had purchased $32,500.00

worth although not a dollar passed (164, 293).

Their purpose was to give the minority control

(293). Bain and Struthers were thus removed from

office, the minority members, by means of this bogus

issue (and at a meeting not held under the by-laws)

resolving to commence suit against the North Ameri-

can Company, Bain and Struthers (142), charging

the three with fraudulent conspiracy in the sale.

But Bain and Struthers simultaneously started

suit against the other members to restrain the

$32,500.00 issue to Livingston (Ex. 49). With these

two suits pending between shareholders, the com-

pany was in constant friction, so it was finally de-

cided that its affairs be wound up. Arriving at

this conclusion, all the stockholders met on Janu-

ary 1, 1907 (284). Certain resolutions were passed.

All were agreed that the company should be wound

up, the suit of Bain and Struthers against the

other members dismissed, and Bain and Livingston

left in full charge, "to have sole and exclusive

charge of said business' for the purpose of wind-

ing up.
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This meeting of January 1, 1907, was attended

by all the stockholders and directors (289) and

certain resolutions were passed.

Resolution No. 1 provided:

"It is hereby agreed that such notice (of the

meeting) be dispensed with and that all parties

hereto expressly waive the service of notice of such
stockholders' meeting." (285).

Resolution No. 2 provided that the company ''be

dissolved and that said corporation from this time

cease to exist, save and except for the winding up

of its affairs," and further "that the affairs of

the corporation from this time on shall be vested in

A. E. Bain as president and treasurer and A. T.

Livingston as secretary, who shall act as trustees

for the benefit of the balance of the stockholders,"

and said "A. E. Bain and A. T. Livingston to have

the sole and exclusive charge of said business and

to manage and control the same in the winding up of

the affairs of said corporation as they shall see fit."

(286).

Resolution No. 3 provided in case of dispute

between Bain and Livingstone, such dispute "is to

be determined by three arbiters."

As a part of the same transaction a fourth reso-

lution was passed. This was also a written agree-

ment (Deft's. Ex. 23) releasing Bain and Struthers

from all liability on account of the present suit,

in which the two individuals, as we have seen, had

been made co-defendants. But fearing that this
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release would release also the North American Com-
pany, it was agreed that this resolution and agree-

ment should not go on the minute books (784),

one Cohen, an attorney, objecting to that (960).

Here is this document signed by every share-

holder and every director of the company:

''This agreement entered into this thirty-first

day of Dec. A. D., 1906, by and between the Tanana

Trading Company, a corporation organized under

and by virtue of the laws of the Territory of Alas-

ka, and Frank Bishoprick, A. T. Livingston, John

A. Cameron, W. A. Blair and J. J. Dwyer, parties

of the first part, and A. E. Bain and J. Fred

Struthers, parties of the second part:

Witnesseth

:

That whereas the parties of the first part did
on the day of Dec. A. D., 1906, institute a
certain action in the District Court for the Terri-

tory of Alaska. Third Division, against the said

A. E. Bain and J. Fred Struthers and the North
American Transportation and Trading Company, as

defendants which said action is number 640; and
whereas the parties hereto have this day amicably
adjusted all differences existing between them, and
the parties of the first part have agreed to release

the parties of the second part from any and all

causes of action and damages arising out of the

matters and things set forth in the complaint in

the above mentioned action numbered 640;

Now, therefore, in consideration of the above
and foregoing said parties of the first part do here-

by release and relieve said parties of the second part

from any and all liability for the matters and things

set forth in the complaint in said action numbered
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640, and do hereby promise and agree to release
tliem, the said second parties, from any cause of
action for damages arising out of the same.

A. T. LIVINGSTON,
FRANK BISHOPRICK,
WM. A. BLAIR,
By Bishoprick, his proxy,
JOHN A. CAMERON,

^

J. J. Dwyer."

(Defendant's Exhibit No. 23; Tr. p. 1240).

As to the release of Bain and Struthers in

the first suit, the company's suit against them and

the North American Company, Shareholder Dwyer

states

:

"Q. The paper (Ex. 23) that 3^ou have in

your hand there was a part of the settlement that

your people had arrived at in regard to your busi-

ness affairs down there, was it not?

"A. Well, there were two different parts.

There were resolutions and this was just an agree-

ment, a joint agreement.

''Q. They were signed down there the same
time the others were signed by you?

"A. I am satisfied I signed down there.

''Q. And that paper was with you at the

time that you held a stockholder's meeting and
you were present at the meeting of January 1,

1907?

''A. That is, when the resolutions were
adopted ?

''Q. Yes.

''A. Yes. (960).
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"Q. You thought this would affect your N. A.
T. & T. Co. suit?

"A. I did not intend to let it.

*'Q. It was supposed to be kept under cover
at that time ?

"A. How do you mean, kept under cover*?

''Q. I thought you stated that Cohen told you
that Cohen and I had some kind of an understand-
ing of some kind?

''A. Yes sir.

**Q. What was that professional gentleman's
agreement ?

*'A. I presume he had your word that this

here wouldn't interfere with the N. A. T. & T. Co.'s
suit.

"Q. That it wasn't to come to light and there-

fore not affect the N. A. T. & T. Co.'s suit in any
way?

''A. Yes." (964).

As to the counter-suit of Bain and Struthers,

Bishoprick, plaintiff's witness, testifies (288) :

''Q. Now this suit that was spoken of that

it w^as agreed should be dismissed was a suit in-

stituted by Bain and Struthers on the 15th day
of November, 1906, to set aside and cancel this

issue of stock that had been made to Livingston,

and to enjoin the Tanana Trading Company from
issuing any stock or from allowing the said Living-

ston to use said stock at the stockholder's meeting
that was to be held in January 1907?

"A. Yes sir.

''Q. And that suit was subsequently dismissed

pursuant to this agreement?

*'A. Yes sir.
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'*Q. And it was agreed that the sole manage-
ment and control of the business should be turned
over to Livingston and Bain?

^'A. Yes sir, for the winding up of the busi-

ness and closing out the merchandise."

And the stockholders did choose Bain and

Livingston for this purpose (785). And the suit

now on appeal, as far as it concerned Bain and

Struthers as co-defendants with the North Ameri-

can Company, was dismissed as to them both. The

original complaint in this action shows Bain and

Struthers joined as co-defendants and conspirators.

(Ex. 53, 786).

But this is not all. While Bain and Living-

ston were thus in 1907, the year following the sale,

in sole and exclusive charge of the winding up, an

order was given by their company upon our clients

and the sum of $1000. was received on account of

the very contract forming the basis of this suit.

This occurred in August 1907 (624)

:

"Fairbanks, Alaska, August 22, 1907.—To the

N. A. T. & T. Co., a corporation:—You are hereby

instructed to pay A. T. Livingston the sum of

$1000.00 at Seattle, Washington, the same to be

in partial payment of the sale of the steamers made
by the Tanana Trading Company to you in July

1906, and said amount to be deducted from the

balance due the Tanana Trading Company on ac-

count of said sale.—Tanana Trading Company by
A. E. Bain, President." (Deft's. Ex. 22, 1239).

This payment was made to the Tanana Trading

Company under the following receipt

:
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Seattle, Washington, August 31, 1907.

''North American Transportation & Trading Co.,

Seattle, Dr.
To Tanana Tradinsr Co.

''No. 2374.

"Partial pajment on account of balance to

Tanana Trading Company for sale of steamers
under contract of July 10, 1906, $1000.00

"E. G. SHORROCK
W. McA.
Examined

Examined and found correct

J. B. SHALLENBERGER
Approved

Approved bv pavment.
W." S. B.

$1000.00 Dated August 31, 1907

Received of North American Transportation
& Trading Co. $1000. in full settlement of above
account.

TANANA TRADING CO.,

A. T. Livingston, Secretary."

(Deft's. Ex. 21, 1238).

Let us examine this contract as an executed

transaction. The Tanana Company delivered to us

the boats and barges as called for in the contract.

We paid the Tanana in cash at the time of the

transaction, $10,000.00; subsequent cash items,

$2250.00; merchandise paid for, $25812.62; to

Livingston to discharge lienable claims against the

barge "Dakota," $3300.00; freight charges for

freight earned, $16,000.00 ; various small items rang-

ing from $10.00 to $500.00 for charges against the
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various boats incurred prior to delivery, leaving

a balance due the Tanana Company of $1397.80,

which is withheld, as before stated, for the reason

that the Tanana Company has never delivered title

to the bark ''Independence." These items are

all set forth in defendant's Exhibit 41, and are

explained in the testimony, page 538. No part of

this sum of some $59,000.00 has ever been returned

or offered to be returned to the North American

Company and no demand was ever made by the

Tanana Company for the return of the boats (536).

The only dissatisfaction of Bishoprick and

Dwyer to the contract as actually made and carried

out was that the freight rate was $30.00 instead of

$60.00. In all other respects they were satisfied.

(296).

This is their own testimony. It is significant

that these two small minority stocMiolders are the

only members who have shown any interest in

this litigation. Bain, Struthers and Livingston

have expressly ratified the contract. Cameron and

Blair neither appeared as witnesses nor was their

absence at the time of the trial accounted for.

But there is one thing we have seen they did. They

attended that final meeting of all the shareholders

and directors, joined in the secret resolution to let

Bain and Struthers off, signed a paper to that

effect, actually let them off from liability, and

restored Bain to lost control, under which as late

as August '07 he got for them the final $1000.00 out

of our defendant client.
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OUR OPPONENT'S STATEMENT OF THE
CASE.

The first four and a half pages of plaintiff's

brief contain a repetition of its amended complaint.

The charges of fraud and conspiracy are reiterated.

Counsel have assumed the proof to be the same

as their own allegations in the complaint.

First. Their brief, p. 6:

*

' During the transaction between Bain and Tsom
in Seattle and prior to the consummation of the
sale Bain received advise from Chena to the effect

that the directors of the company positively re-

fused to sell unless the defendant company would
pay $60,000 in cash, and unless it give a $30.

freight rate. Isom also knew this for the reason
that Bain testified that he showed him a tele-

gram stating that the directors at Chena positively

insisted upon the $30. rate."

They cite pages 520 and 579 of the transcript,

but the testimony itself does not sustain any such

statement

:

Isom says:

^'Q. I will ask you to state whether or not

prior to the time of the consummation of this sale

Bain showed you a telegram that he had received

from the Tanana Trading Company or from J. Fred
Struthers ?

"A. Not prior to the sale, no.

"Q. When did you first, if ever, see any tele-

gram that either Struthers or the Tanana Trading
Company had sent to Bain?
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"A. My attention was called to two telegrams
that I think were received at Seattle on the 11th
of Jul)^ One of these telegrams I saw, the other
I did not. Mr. Bain came to see me at the hotel

on the morning of July 11th, I think, before I
went to the office, and said to me: 'I have a tele-

gram from my people and they do not seem entirely

satisfied with the deal I have made.' I said, 'What
is the trouble now?' 'Well,' he says, 'I have a
telegram from them, it is an odd one, there is some
mistake about it, it is so ridiculous.' I said, 'AVhat

is it,' and he said, 'They are asking for a $30 rate

on freight,' and I said, 'If that is the case we
had better call the thing off. I would not consider

such a ridiculous proposition,' and he said, 'No,

there is no doubt that it was a mistake of the code

word.' The telegram was in code.'

"Q. Did you see that?

"A. No, he simply mentioned it.

"Q. You did not see any of the telegrams?

"A. No sir."

Again, p. 579, to which counsel refers, after

quoting a long telegram dated Chena, July 11th,

in which Struthers says :
" I will stand by you on the

sale," plaintiff's counsel asked Isom if he did not

see this on the morning of the 11th:

A. Not on the morning of the 11th, no sir.
li

"Q. AVlien was it?

"A. The afternoon of the 11th."

Thus on the very references made by the learned

counsel in their brief to the testimony, the state-

ment just quoted from their brief is incorrect.
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At the bottom of page 6 counsel say Isom

showed this telegram to his attorney, and that his

attorney advised him that he might safely proceed

with the deal, and that the worst that could hap-

pen might be that they could sue Isom for the

difference in freight. They cite us "Tr. 524." But

when we refer to that page of the transcript we

find that this discussion between Isom and his

attorney occurred on the lltli of July, ttvo days

after the contract tvas made, and after $10,000

cash payment had been made to the Tanana Com-

pany,

Second. Brief, p. 7, counsel say: "Isom ad-

mitted that he, Isom, knew at that time (August

1906) the directors of the company other than Bain

and Struthers were in ignorance of the $30 rate

provision in the contract (Tr. p. 593)."

When we look at "Tr. p. 593" we follow to

other pages:

"Q. (to Isom) Did you disclose those facts

to any other member of the Trading Company?

"A. I was not asked about it by any one.

"Q. Did you disclose it to any one?

"A. No, to the best of my knowledge I did

not.

"Q, But you left out the little item of the rate

per ton, didn't you?

"A. That I supposed they understood." (596).

"Q. You didn't intend to let them know they

weren't getting it at that time?
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''A. If they asked I would have told them."
(597).

'^Q. You knew that when you were getting

Dwyer to sign that paper and you knew that the
Tanana Trading Company supposed that the con-

tract had been entered into for a $30 a ton flat

rate?

*'A. No, I didn't suppose any such thing.

"Q. You did not tell them any better?

"A. No. I supposed that Bain had sent a copy
of the contract."

Third. Brief, p. 8, counsel refers to pages

741 and 843. That Struthers withheld knowledge

from Bishoprick and Dwyer. What is the testi-

mony on those very pages?:

''Q. (to Struthers) What did Bishoprick say
in regard to these contracts that he was going to

enter into in regard to feed as to the freight rate?

"A. He said that if our rate is $30.00 we will

make $30.00 a ton on feed. He says: if it is as

high as $60.00 we won't lose any money, and if

it is between $30 and $60, we will make the differ-

ence between that and what it is contracted for.

I knew that the rate on feed was higher than $60.

from Bain's telegram." (741, 742).

And as for page 843, the actual testimony is

by Struthers:

"Q. After receiving this telegram from Isom
they knew everything you knew down there except

the' $60.00 rate?

**A. They would know everything I knew ex-

cept the $60 rate.
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'^Q. They would also know that A. E. Bain had
not made the sale there in accordance with the
resolution ?

*'A. They knew that the night they got the
other telegram.

**Q. AVhat other telegram?

''A. The telegram directed to me and asking
me to stand by him in the sale.

"Q. They told you it looked suspicious?

"A. They put it a little stronger than that."

Fourth. Brief, p. 11. Counsel say the amounts

which the defendant company paid upon the pur-

ported contract of July 10, 1906, before the minority

stockholders obtained knowledge of their fraudu-

lent scheme, were $10,000.00 cash paid to a Seattle

hank to clear a lien on the J. P. Light, pursuant

to a draft issued by the Tanana Company and

$21,916.24 paid to the defendant company at

Seattle on account of merchandise purchased by

Bain. Citing '^Tr. pp. 539, 1228."

The facts are the $10,000 cash was not paid to

a Seattle hank, but by Parkin, Isom's agent at

Fairbanks, to the Tanana Company at Fairbanks.

(520). In addition to the $21,916.24, counsel's own

citation (539) shows other large amounts paid on

account of merchandise and lienable items. All

these pa}^nents are itemized and conveniently stated

in defendant's Exhibit 41.

Fifth. Our opponents' next statement (their

first paragraph p. 12) is not supported by any ref-

erence to the testimony. Counsel makes here the
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grossly incorrect statement that on the basis of a

rescission of this contract all they have to tender

back to our clients is $9000.00, which they are now
not even tendering in this court, but professing a

willingness to credit upon their damages. Throw-

ing out of the question the necessity or propriety of

tender, and looking only to the amount, this bal-

ance or credit of $9000. is ridiculous. By turning

to defendant's Ex. 41, your Honors will see what

are in this case the undisputed items on both sides.

It will there be seen that our clients have advanced

in all more than $60,000.00, even if the freiglit he

charged at $30. a ton. We paid them, in other

words, $10,000. in draft paid at Chena at the out-

set, approximately $25,000. in funds for merchan-

dise purposes at Seattle, discharging liens on the

Dakota, $3,300.00; and now we will say the freight,

700 tons at only $30.00 a ton. This last item of

$21,000.00 makes, upon their own figures, an ad-

vance by us of about $60,000.00. From them we

have received only $23,000.00 freight paid at Chena

(under expense bills as already shown, and we may
add at a $60.00 rate). This alleged small balance

of only $9000. becomes still more ridiculous when

we will suppose for a moment that we hauled the

freight for nothing. Dropping out entirely, then

this item of $21,000.00 and hauling the freight for

nothing, we present an advance of approximately

$39,000.00 on our side, and have received only

$23,000. from them. This would leave at least

$16,000. in our favor.
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We presume, however tliat counsel will not ask

this court to consider us as hauling the freight for

nothing. The balance, then, is against them at

about $39,000. We deal with these figures as abso-

lutely against our opponents, because they expect

the boats to be returned and so demand. That item

consequently disappears as a debit against us, for

our opponents are maintaining that even on the re-

turn of the boats to them, they will owe us only

$9000., which, as already stated, they do not offer

to return but will credit after getting the boats back

on the damages which they allege their company has

suffered by reason of not having the boats during the

operating season of '06 on the Yukon.

Perhaps nothing more fully illustrates the folly

and unfairness of this lawsuit than an analysis of

these figures. In a word, this unreasonable plain-

tiff, claiming damages as to being deprived of the

boats, puts itself in the position of being allowed

to keep them for purposes of an accounting, yet in

the accounting demands these boats back, in order

to reduce what would otherwise be the heavy re-

funds necessary to be made by them to us.

Sixth. The only direct quotation, in haec

verba, from the testimony by our opponents, is as

follows, on page 20:

"Struthers himself testified that the 'boys

didn't get next' until September 12, 1912." (Tr.

850).

Examine p. 850: Not a word of this quotation
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is there. What is there is actually the contrary.

Struthers says:

'^Q. What do you say now would cause them,
that is Bishoprick and Dw^^er to know that freight

was coming in at a different rate?

''A. The expense bill would show it was com-
ing in at a different rate.

''Q. They would know from that*?

''A. Yes."

It may be that some part of the testimony

in this case has this quotation of our opponents

but we have not found it.

Seventh. Counsel then refer to lack of know-

ledge that they were making pajnuents all the while

on freight at $60.00 rate, citing "transcript 854."

We have searched that page but it is not there.

Eighth. Citation at the top of page 23, brief,

"Tr. p. 783," is evidently error. There is no testi-

mony as therein stated.
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ARGUMENT.

1. Bain was authorized to make the sale.

2. Ratification and estoppel.

3. Release of Bain and Struthers was a re-

lease of this defendant.

1. Bain's General Authority.

By its course of dealings from the time of

its organization in January, 1905, the Tanana Com?
pany held out its president Bain as authorized to

conduct all its affairs. We have seen that the com-

pany held no corporate meetings, either of stock-

holders or directors. Large corporate transactions

were executed by Bain. He was given some $40,-

000.00 and with no limitation bought merchandise.

General discussions of corporate affairs had taken

place among the stockholder-directors, and con-

tracts were made and executed for the corporation

accordingly as each member might feel that it was

advantageous for it. Bishoprick had purchased a

steamer without any corporate action (189)

Whenever a question of policy arose, it was simply

discussed among the members in an informal man-

ner. All stockholder-directors felt the necessity

and ad\dsability of a sale of the boats.

Bain, with large discretionary powers was in Se-

attle; his associates miles away in Alaska. An op-

portunity to sell to advantage presented itself. Bain
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telegraphed to his associates that he had sold for

$57,000. What was their response'?

''Willing to sell onr interests stated [that is

$57,000.00], boats to be turned over immediately

upon expiration of second trip, we to get special

freight rate balance of season and next." (728).

It is not contended that the actual contents of

this telegram was commimicated to Isom. This

telegram was the expression of opinion of Bain's

associates that it was deemed advisable to sell at

$57,000.00 with some minor suggestions as to the

disposition of pending cargoes and freight rates. It

was never contemplated by any of the members

that these suggestions could in no way be modified

by either side.

Under the general authority granted President

Bain and the suggestions contained in the above

telegram, was not Bain fully authorized by his com-

pany to bind it by the contract made? Both sides

to this contract made some concession from these

suggestions. This is quite usual in all business deal-

ings. Isom gave $60,000.00 instead of $57,000.00, the

special freight rate was granted, as it will be re-

called that the prevailing and usual rate was $70.00.

(463). In exchange for the increased price. Bain,

for his company, agreed to a delivery of the boats at

once. Opponents must concede (a) that where an of-

ficer has exercised power within the general scope of

his actual authority and within the powers of the

corporation to buy and sell property for such period

of time as justifies others in believing that his acts
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are ^dthin his powers, that his contract is binding

on his company, whether he had the actual author-

ity to enter into it tor not. Martin v. Wehh, 110 U.

S. 7; (b) that where an officer has specific authority

to enter into a contract, a slight deviation from the

general authority thus given will not invalidate his

act on behalf of the corporation. Jenson v. Toltec

Ranch Co., 174 Fed. 86 CCA.

2. Ratification and Estoppel.

These two subjects are so closely related that

we discuss them together. The following acts and

circumstances show that the plaintiff is not now in

a position to question the contract

:

1. The suspicions of July 10.

2. Delay in acting until November 20.

3. Accepting and retention of benefits under

the contract

:

(a) $10,000.00 in cash.

(b) $25,000.00 merchandise money July and

August '06.

(c) Receiving and paying for freight without

protest at $60.00 rate August, September and Oc-

tober, '06.

(d) $1,000.00 cash August, '07.

(e) No demand for return of vessels and no

tender of consideration received.
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4. Written consent of all stockholders save 85

shares out of a total issue of 421.

5. Stockholder-directors' own admission that

only objection to contract was the $30.00 rate.

6. Release of Bain and Struthers at meeting

attended by all.

There is a broad distinction between acts which

areheyond the corporate powers and acts which are

in excess of autJiority granted. This contract was

within the corporate powers of the plaintiff. An-

other distinction exists between the enforcement of

an executory contract and the rescission of a con-

tract which has been executed. This contract is

executed; the defendant has received the boats and

plaintiff the purchase price.

Inactivity. Now it was on the evening of the

very day that this contract was signed in Seattle

that Bishoprick and Dwyer at Chena, Alaska, be-

came suspicious. Bishoprick himself opened the

telegram of Bain to Struthers. "In the matter of

the boat sale, won't you back my action?" Bishop-

rick says that when he opened this telegram, he sent

word down to Struthers to come to the store im-

mediately.

"He came up there to the store and I asked him
what this meant. 'Well,' he says, 'you can answer

that as well as I can.' He says, 'I don't know any-

thing about it.' 'Well,' I says, 'that looks kinder

suspicious to me. * * * We were very much ex-

cited at that time, thinking it looked rather suspic-

ious."
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*'Q. You got the telegram and opened it your-
self?

A. Yes sir." (940).

Further testifying in regard to the telegram

on the evening of the 10th (944)

:

''Q. And 3^ou were suspicious?

''A. Yes sir.

''Q. It didn't sound just right to you?

''A. It certainly did not.

"Q. You felt as though the sale had not gone
through according to the resolution.

"A. That is what that telegram led me to be-
lieve.

Q. So you asked Struthers about it and he said,

*You know as much about it as I do?'

''A. Yes sir." (944).

With their suspicions aroused, what did Bishop-

rick and Dwyer do? No inquiry was made of Bain,

Isom, the defendant company, or any of its officers.

Instead, these men without one word in opposition,

saw $10,000. paid to their company; merchandise

bought on its behalf ; the discharge of pressing liens

on its vessels ; the reception of freight and payment

therefor. The internal affairs of the Tanana Com-

pany from July 10th ran as smoothly as they had

before that time, until Bain and Struthers, the ma-

jority stockholders and the active heads of the com-

pany, informed these gentlemen that their services

as paid employees of the company were no longer
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necessary. It was not until Bishoprick and Dwyer
received this notice that they made any move. This

was in October. Still no protest to the defendant.

Then by means of the fictitious issue of stock to

Livingston at a quasi meeting of directors, this suit

was determined upon.

It was the duty of these men, when their sus-

picions were aroused on July 10th, to act, and that

promptly. In Egbert v. Sun Co., 126 Fed. 568, the

court said:

''It was of course known that the president,

under the general authority which he exercised, had
made whatever agreement was made, and therefore

the omission of the board to make any inquiry re-

specting it must be taken to have amounted to an
affirmation of his powers to settle and prescribe its

terms. '

'

The minority stockholders could not stand by

in order to determine whether or not this contract

would prove advantageous to the company. It was

then in process of execution. Prompt disaffirmance

brought home to this defendant was necessary.

Reception and Retention of Benefits.

Your Honors have had occasion to pass on this

question of ratification of corporate acts numerous

times. Attention is directed to three of these de-

cisions, all of them involving the validity of cor-

porate contracts entered into on behalf of a cor-

poration by the president. In all of them it was

contended that the president was acting in excess

of his authority.
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Alaska c& Chicago Commercial Co. v. Solner,
123 Fed. 855;

Washington Irrigation Co. v. Kurtz, 119 Fed.
279;

Owyhee Land & Irrigation Co. v. Tautphas,
121 Fed. 343.

The Solner case is particularly applicable on

the facts to the case at bar. In that case the sale

was of all of the assets of the corporation by

Bauerle purporting to act as its manager. The as-

sets consisted of real estate of the alleged value of

$10,000. and a stock of merchandise of $15,000. All

were sold for $5000. (The court will note that in

the case at bar, the boats were sold to the defendant

at a price about twice the valuation placed upon

them by the plaintiif). The power of this agent to

make the sale was even questioned by Solner, the

purchaser, and it was recited in a written memo-

randum that Bauerle gave Solner, that while the

conveyances were somewhat '^ questionable for want

of sufficient authority on the part of said William J.

Bauerle to execute the same for and on behalf of

the corporation." the agent agreed that he would

secure proper conveyances if necessary. The money

was paid by Solner into the corporation. The cor-

poration brought suit to rescind this sale made to

Solner and to recover damages of $15,000. After

discussing the question of tender, to which refer-

ence' will presently be made in a subsequent part of

this brief. Your Honors said, concerning the ratifi-
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cation of the contract by the acceptance and reten-

tion of the benefits under it

:

"The amended complaint, filed more than one
year after the suit was brought, alleges a full knowl-
edge of the sale upon the part of the corporation;
but there is no averment therein tending to show
any disaffirmance thereof by the corporation. In
Indianapolis Boiling Mill v. Railroad, 120 U. S. 256,

259, 7 Sup. Ct. 542, 544, 30 L. Ed. 639, in discussing

the direct question here involved, the court said:

'The rule of law upon the subject of the dis-

affirmance or ratification of the acts of an agent
required that, if they had the right to disaffirm it,

they should do it promptly, and if, after a reason-

able time, they did not so disaffirm it, a ratification

would be presumed. In regard to this it appears
that the board, when notified of what had been done
by their agents, did not disaffirm their action at

that time, but that the act or resolution of disaffirm-

ance was passed about two years after notice of the

transaction, and that, if the suit brought in this

case can be considered as an act of disaffirmance, it

came too late, as it was commenced some six months
after they had knowledge of the release. As we
stated in the somewhat analogous case of the Twin-
Lick Oil Co. V. Marhury, 91 U. S. 592, 23 L. Ed. 328,

''the authorities to the point of the necessity of the

exercise of the right of rescinding or avoiding a
contract or transaction as soon as it may be rea-

sonably done, after the party, with whom that right

is optional, is aware of the facts which gave him the
option, are numerous. * * * The more import-
ant are as follows. Badger v. Badger, 2 Wall. 87 (17
L. Ed. 836) ; Bartvoo'd v. B. B. Co., 17 Wall. 78
(21 L. Ed. 558) ; Marsh v. Wliitmore, 21 Wall. 178
(22 L. Ed. 482) ; Vigers v. Pike, 8 CI. & Fin. 650;
Wentu'orth v. Lloyd, 32 Beav. 467; Follenshe v. Kil-

hreth, 17 111. 522, 65 Am. Dec. 691." '
"
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"When Bauerle executed the deeds he ack-
nowledged that his authority to do so might be ques-
tioned, and he believed that his acts would be rati-

fied. He was an officer of, and authorized to man-
age the business of, the corporation. He assumed
the responsibility of making a sale of the property^
and from a portion of the proceeds paid certain
debts of the company. The corporation received
and applied the proceeds without making any ob-

jection to the sale. It must be assumed from his

acts and conduct, in the absence of any showing to

the contrary, that he communicated all the facts to

the corporation. With knowledge of the facts, the

corporation did nothing. It neither actively affirmed

nor disaffirmed the transaction. When the entire

testimony in this case is examined, we are of opin-

ion that it must be presumed by the silence and
acquiescence of the corporation that it was satisfied

with the acts of its secretary and treasurer, and for

the failure within a reasonable time to disavow his

acts it must be held to have ratified the same. It

could not play both hot and cold at the same time,

and wait to see what would be the result of the suit

brought by Heinze. Equity and good conscience re-

quired that it should act promptly in the prem-
ises, and its assent may be implied from silence or

from failure to act, or it may be inferred from cir-

cumstances. Leggett v. Mfg. Co., 1 N. J. Eq. 541,

23 Am. Dec. 728, 738; CJwteau v. Allen, 70 Mo. 290,

325 ; First National Bank v. Kimherlands, 16 W. V.

555, 581. It need not be shown by direct evidence

that the acts of the agent were expressly approved
by the board of directors, 'but,' as was said in the

case last cited, 'such ratification may be inferred

from their accepting the benefits of the act or con-

tract ; as, if under the contract so made by the presi-

dent or other officer money is to be paid to the cor-

poration, and it is received by the corporation, and

applied to their use, even witJiout the knowledge of

the directors, if it is not returned when it becomes

known to the directors that it has been applied to
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tlieir use, such conduct ivoulcl he a ratification of the
contract of such president or other officer/'

And in the Kurtz case, it was said

:

"The corporation conld not accept the convey-
ance of the land upon which the consideration of
the contract was based and then deny the authority
of its president to enter into the contract."

That case was likewise based upon a contract

made by a president of a corporation, in which it

was alleged that the president exceeded his author-

ity, but the corporation was held bound to the con-

tract so made by reason of the fact that it had ac-

cepted and retained the consideration therefor.

In the Otvyhee case, where the contracts had

been executed by the president and had been re-

peatedly recognized by the corporation by payment

of a large part of the consideration, it was held that

after full performance by the other party, the cor-

poration could not question the validity of the con-

tract, that there was no merit in the case, and that

judgment was affirmed with a ten per cent, penalty

for frivolous appeal.

The doctrine of ratification has been thus firmly

established in this circuit. Analogous allegations

to those in plaintiff's complaint are found in Metcalf

V. American School Furniture Co., 122 Fed. 115, in

which it was alleged that the directors and another

corporation had conspired to injure the corporation

of which the complainant and her associates were

minority stockholders, by a transfer of the corpor-

ate assets. The court said:
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''Having in mind the legal distinction between
the right which the corporation possesses to rescind
a contract on account of fraud and by reason of
acts claimed to be ultra vires, how can it be in-

sisted that the solemn contract made bet^^een the
Buffalo Company and the American Company
should be set aside, after it had become executed, in

obedience to the behest of the complainant '^ Her
right, as heretofore stated, is not enlarged beyond
that of the corporation. Her status is accordingly
narrow and circmnscribed. Title to property and
its possession having passed to the grantee, the cor-

poration is estopped from seeking a rescission of its

contract. A stockholder standing in the shoes of the

corporation likewise is estopped from asserting the

invalidity of such an act. A court of equity would
undoubtedly, at the suit of a stockholder, enjoin a

threatened act by the corporation beyond its granted,

powers. Harding v. American Glucose Co., 182 111.

551, 55 N. E. 557. But it is strenuously urged by
complainant that the ultra vires acts invalidated the

contract of sale. I think the weight of authority is

against an interpretation of the doctrine of ultra

vires as claimed bv complainant. Holmes v. Holmes,
127 N. Y. 252, 27 N. E. 831, 24 Am. St. Rep. 448;

Miners' Bitch Co. v. Zellerhach, 37 Cal. 543, 99 Am.
Dec. 30. In the former case the court said:

" 'But assuming the transaction to have been
ultra vires, the defense as interposed would still be

unavailable. The plaintiff has the stock, and has

paid for it. It cannot be recovered back by the de-

fendant, for the transaction is completed and closed.

Whilst the contract remained executory, if it was
unauthorized, a stockholder or person interested

might have interfered by injunction, and prevented

the transfer of the property of the plaintiff to the

defendant; but, the contract having become exe-

cuted, the title to the stock now vests in the plain-

tiff, and it has the power to sell or dispose of the
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Cases from other circuits are as followys:

Jenson v. Toltec Banch Co., 174 Fed. 86

;

Augusta T. & G. R. Co., v. Kittel, 52 Fed. 53;

Kingman & Co. v. Stoddard, 85 Fed. 740

;

Simon v. Goodyear Metallic Rubber Shoe Co.,

105 Fed. 573.

And whether the acts relied upon constituted

ratification is a question not for a jury but for the

court.

Marqusel v. Insurance Co. of North Amer-
ica, 211 Fed. 903.

It is the general rule in corporate action that

the will of the majority shall control. This sale

was of only a portion of the corporate assets. Suit

was started as the result of an unauthorized cor-

porate meeting, and was rendered possible through

the influence of the Livingston stock, already re-

ferred to. Of the 421 shares regularly issued by the

Tanana Company, we have the following assenting

to the sale by written ratification

:

Bain 138

Struthers 100

Livingston 53 (Ex. 28)

In addition to these shares are Blair

with 25 and Cameron with 20, who have not partici-

pated in any way in this action, thus leaving Bishop-

rick and Dwyer the only protesting stockholders,

with a total issue of 85 shares. The inference clearly

is that all other stockholders are satisfied. Dwyer

testified that he and Bishoprick were the only dis-
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satisfied stocldiolders (454). It is not tlie policy of

the law to allow the whim of one or two small dis-

senters to control the will and wishes of the over-

whelming majorit}^ As was said in Carson v. Alle-

ghany Window Glass Co., 189 Fed. 791, at 804:

"The complainant stands alone as to the com-
plaining party, yet this court, having jurisdiction

of the subject-matter and of all the parties as they
now stand on the record by reason of diversity of
citizenship and the amount in controversy, any
other stockholder, by virtue of his stock ownership,
and regardless of his citizenship or the value of his

stock, was entitled to intervene by leave of court.

That no other stockholder has sought to intervene,

justifies, in the absence of evidence to the contrary,

an inference, by no means conclusive of the case

it is true, that the other minority stockholders either

do not view the contract of purchase as unfavorably
as does the complainant, or believe that the setting

aside of that contract under existing circumstances

would be more detrimental to than promotive of

their interests as stockholders. Further there is no
evidence that of the minority stockholders other than
the complainant, more than a small part of any
number or amount sympathized with the purpose of

the bill."

A somewhat analogous situation occurred in the

Solner case already referred to, in which it ap-

peared that one Heinze, a dissenting minority stock-

holder, was the instigator of the suit brought by the

plaintiff corporation. Again the dissent of this

small minority stock was not as to the tvJiole con-

tract but only as to the $30. freight rate. This was

Bishoprick's own testimony (296). A party

cannot affirm that portion of a contract which he

deems advantageous and disaffirm that which dis-
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pleases him. To allow such conduct would make all

corporate relations uncertain, subject to attack, and

a constant source of litigation.

It was said in Bauersmith v. Extreme Gold

Mining Co., 146 Fed. 95:

"But is certainly was known by the directors

that in seeking to effect this and other sales, he

was acting for the company on authority which
proceeded from somewhere, and in accepting the

benefit of his services they necessarily committed
themselves to the means by which these services

were secured. This is not to impute or presume
knowledge, is not that they might or ought to have
known and are therefore to be held as though
they did. But, having taken advantage of what
had been done in their behalf, they could not

afterwards refuse to be bound thereby, a doctrine

which is abundantly sustained by the authorities

(citing authorities). As said by Sharswood, J., in

Mimdorff v. Wickersham, 63 Pa. 87: 'Thus where
a party adopts a contract which was entered into

without authority, he must adopt it altogether. He
cannot ratify the part which is beneficial to him-

self and reject the remainder. He must take the

benefit to be derived from the transaction cum
onere.' * * * While, then, in the case in hand
Dr. Chambers may have had no authority to bind

the company by written agreement with the plain-

tiff, as he undertook to do, yet when the board of

directors accepted the benefit of plaintiff's services

which were so secured, as they did when they

adopted the sale which he had negotiated with

Whittaker, they took upon themselves the obliga-

tion to compensate him according to the terms

of the agreement under which he acted, whether

they knew of its existence or not. * * * It

was therefore the duty of the directors to inquire

and know upon what terms he was acting and to

give timely notice if they did not propose to be
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bound thereby. They could not play fast and
loose with the plaintiff, appropriatins^ his services
and refusing the compensation stipulated for, for
which those services were obtained."

Acts of Batification Continuous. The defend-

ant does not rely on one act of the Tanana Com-
pany as constituting a ratification. It is interesting

to observe that the acts of recognition are numerous,

constant and extended over a long period of time.

After the minority stockholders' suspicions of July

10th, the cash payment was made and freight was

received and paid for by them at the $60.00 rate.

Then we come to September 12th, when defendant

Bain read the contract to all the members. (343).

After that time the Tanana Company continued to

pay tvithout protest freight money to this defendant

at the $60.00 rate as follows:

September 25 $3500.00

September 28 1900.00
•: October 5 3500.00

October 17 2500.00

October 23 1000.00

(See freight bills, Exs. D, E, F, G, H, I & J). These

payments are itemized in plaintiff's Exhibit 42.

All of these payments were voluntarily made without

protest.

Now pass to the Tanana meeting of January

1, 1907, at which all the stockholder-directors were

present, and the proceedings of which meeting were

approved by them all. Passing for the time being

the effect of the releases of Bain and Struthers

from this action as working a dismissal as against
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the defendants, which is discussed under a separate

head in this brief, your Honors will recall that at

that meeting it was unanimously resolved to wind

up the affairs of the Tanana Company and to place

the "sole and exclusive charge" of its a:ffairs for

the purpose of liquidation in Bain and Livingston.

If Bain had been a conspirator, if he had defrauded

this corporation out of assets worth several hundred

thousand dollars, and had wrecked the corporation,

as alleged in the complaint, why should the stock-

holders, including these two minority men, Bishop-

rick and Dwyer, ratify his action and give him

unlimited authority in closing the corporate affairs.

If they held him in such ill repute, was it legiti-

mate, to thus hold him out, together with Living-

ston, as authorized to settle any corporate matter?

It has been decided that where the affairs of a

corporation are placed in the hands of certain

officers for the purpose of dissolution, that the

authority of those in charge is practically unlimited.

They may even exchange all the assets of the cor-

poration for stock in another corporation. The

selling corporation is bound by their action.

Metcalf V. American School Furniture Co.,

122 Fed. 115.

McCutcheon v. Merz Capsule Co., 71 Fed. 787.

With this delegated authority in Bain and

Livingston, we think it could not be contended that

they could not compromise or dismiss this suit.

They could likewise ratify or acquiesce in the con-
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tract of July 10th, and this ratification would be

binding on their corporation.

In August 1907 a payment of $1000.00 was

made to the Tanana Company through these prop-

erly authorized officers. It was contended at the

trial that the acceptance of this payment was un-

authorized; that these two minority stockholders

did not know of the thing; that the officers had

acted fraudulently in accepting payment. All of

these contentions are immaterial. Whatever cause

of complaint these minority men may have against

their own officers does not concern the defendant.

A payment made to a corporation through the

officers entitled to receive it, is pajonent to the

corporation. It cannot be urged by the receiving

corporation that its officer misappropriated the

fund.

In Love v. Exjiort Storage Co., 143 Fed. 1 it was

held that where a corporation received the pro-

ceeds of notes which were placed to its credit with

the plaintiff bank by means of certain transactions

conducted by its president, by which he warehoused

the corporation's property, and pledged the ware-

house receipts to secure the discounts, and there-

after such proceeds were checked from the bank

in its name by the president and treasurer, as he

was authorized to do, the corporation was estopped

to deny that the president had no authority to

conduct such transaction. In the Love case, at the

time the corporate action occurred, one Corkran was

both president and treasurer. It was contended
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tliat lie liad no power to make warehouse arrange-

ments with the storage company and to pledge

the warehouse receipts without authority from the

board of directors. The court held that the question

of authority was not open because the company

had received the fruits of the transaction:

''The fact that thereafter Corkran may have
diverted the proceeds from the company to his

own private use in no way affected the prior fact

that the company received those proceeds from the

appellee bank."

And the act relied upon as a ratification of

the prior contract may be performed, and will be

binding upon the company, even after suit started

questioning the validity of the contract. Macon D.

& S. R. Co. V. ShaiJer, 141 Fed. 585, in which it

was said:

''Now in this case it appears by the record

that since the hill was filed and before hearing in

the circuit court, at an annual meeting held of

February 20, 1905, after full report and discussion,

the stockliolders of the Improvement Company, by a

large majority in number and stock, voted down the

motion to disapprove tlie sale complained of and
instead voted to ratify and approve the same;"
and the court in that case quoted with approval the

language of Mellish, L. J., in the case of McDougal
V. Gardiner, 1 L. R. Ch. Div. 13, as follows:

"In my opinion if the thing complained of is

a thing which in substance the majority of the

company are entitled to do, or if something has been

done irregularly which the majority of the com-
pany are entitled to do regularly, or if something

has been done illegally which the majority of the

company are entitled to do legally, there can be

no use in having a litigation about it, the ultimate
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end of which is only that a meeting has to be called
and then nltimately the majority .^-ets its wishes.
Is it not better that the rule should be adhered,
to, and that if it is a thing which the majority are
the masters of the majority in substance shall be
entitled to have their will followed. If it is a matter
of that nature, it only comes to this, that the ma-
jority are the only persons who can complain that
a thing which they are entitled to do has been done
irregularly, and that, as I understand, is what has
been decided by the cases of Mozly v. Alston and
Foss V. Harboitle."

Tender. The complaint makes no offer to put

the parties in statu quo or to return the considera-

tion received by the Tanana Company. The action

is one at law in replevin for the return of the

boats and damages for the detention. No tender

of the amount so received by the Tanana Company

was ever made our client; there has been no de-

mand for the surrender of the boats. (536). Plain-

tiff in its brief offers to credit the consideration

received by it, on any damages it may recover from

the defendant.

Opponents cite various authorities which have

no application to the case at bar. These authorities

hold that where a release has been obtained through

fraud, a tender is not a condition precedent to main-

taining a suit upon the original cause of action.

It must be remembered that we are dealing in

the instant case with the transfer of corporate

assets by officers who it is claimed exceeded their

authority. The corporation itself received the con-

sideration, which remained in the corporate treasury.
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There is no evidence that any of the funds paid

by the North American Company to the Tanana

Company were misappropriated. The plaintiff con-

cedes that some restoration is necessary, but says:

"If we are successful in this lawsuit in two things,

(a) the return of the boats, and (b) the recovery

of damages, we are willing to allow an offset on

the damages thus recovered."

Suppose the damages found by a jury were

far less than the amount of the consideration re-

ceived, no offset would be possible. The plaintiff

intends to give up nothing unless it is successful

in its demands.

Is this offer of restoration of the benefits re-

ceived sufficient ? In Alaska & Chicago Commercial

Co. V. Solner, 123 Fed. 855, Your Honors held it

was not:

"Appellant contends that in a suit of this char-

acter a tender before suit is not necessary; that

an offer in the bill to make the tender is all that

is required. The authorities are not uniform upon
this point, but conceding, for the purposes of this

opinion, that appellant's contention, as a general

proposition, is correct, yet it is apparent that the

offer as made in the bill is wholly insufficient. The
original bill of complaint filed September 15, 1901,

did not contain any averment offering to return

the purchase price of the property. The first

amended bill, filed September 2, 1902, did not make
a sufficient offer. In the second amended bill, filed

at the close of the testimony, the complainant
alleged

:

" 'That prior to the commencement of this

action and subsequent to the alleged purchase above
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mentioned the plaintiff offered to repay and ten-
dered to the defendant the said sum of $5,000 in
legal tender money of the United States, which
offer of repajnnent and tender the said defendant
then and there refused to accept, and at all times
subsequent thereto has so refused, and now refuses,

to accept, and that the plaintiff at all times since

said tender and since said alleged sale has been
ready and willing, and has offered, and hereby
offers and tenders, to defendant a credit of the
amount paid by said defendant for said property,
to-wit, the sum of $5,000, with legal interest thereon,

may be allowed as a credit in any judgment rendered
herein.

'

"This offer was not a sufficient tender. It was
not absolute. Moreover, it was not bona fide. It

was neither authorized nor sanctioned by the cor^

poration, and must be treated solely as the act

of Heinze, made without authority. In any event,

it was only a conditional tender, depending en-

tirely upon a judgment being rendered in favor

of the corporation for damages. The tender must
be without qualifications or conditions.

"In Kelley v. Owens, 120 Cal. 502, 507, 47 Pac.

369, 370, 52 Pac. 797, the court said:

" 'It is imdoubtedly the general rule that there

can be no recission of an executed contract upon
the ground of fraudulent misrepresentation with-

out restoration, before suit by the party seeking

to rescind, of everything of value which he had
received from the other party under the contract,

or a bona fide offer to restore.'
"

See also Jenson v. Toltec Ranch Co., 174 Fed.

86 C. C. A., 8th Cir.

This branch of the law is so well settled and

the Solner case on the facts involved so analogous
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to the case at bar that further citation would only

prove burdensome to the Court.

Ejfect of Their Releasing Bain and StrutJiers.

The theory of the complaint is that the de-

fendant obtained the boats through a fraudulent

scheme between Bain, Struthers and Isom. Our

opponents argue that the evidence sustains this

theory. They must then be content with the appli-

cation of rules in harmony with their theory of

the facts. Now, they argue that the release of

Bain and Struthers in the present suit did not

operate to release us also, because Bain and

Struthers were not necessary parties to this action.

This last we concede. A party suing in tort may

Indeed choose one, a few, or all of the wrongdoers,

but it does not follow that because he may sue

one or all that he may release anyone. This is

a totally different question. He has the pri\dlege

not to sue those whom for any reason he finds it

difficult or not worth while to pursue, but the

law gives him no option to discharge one from his

claim and yet hold the others. The reason for

this is that when he releases or discharges any of

the wi'ongdoers (and this without regard to whether

they have already been joined in the suit or not)

he acknowledges satisfaction of his injuries, and

the law which permits him to sue whom he will

among the wrongdoers does not give him the option

to collect more than once. It is as if he recovered

a judgment against one and not against others,
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and collected his judgment. He could not, even if

the liability be regarded as entirely several and

not as joint and several, collect again through

any of the others.

The court will notice that the instrument in

regard to Bain and Struthers is not merely that

the suit will be dismissed against them, but that

the claims against them are discharged.

The authorities are plain that the discharge

of one tort feasor is a discharge of the others,

and they are equally plain that persons effecting

a fraudulent scheme are tort feasors.

In the case of Parsons v. Hughes, 9 Paige Ch.

591 (N. Y.), a partnership was defrauded by the

defendant with the co-operation of one of the co-

partners. The co-partner was released from lia-

bility by plaintiff who nevertheless sought to re-

cover from the other defendants. Held that re-

lease of the co-partner caused plaintiff to lose his

remedy against defendant.

In Farmers' Savings Bank v. Aldrich, 133 N.

W. 383 (Iowa), the plaintiff bank for a considera-

tion released from liability certain brokers who

had participated with the defendants in a mis-

appropriation of funds by plaintiff's cashier. The

defendants and the brokers had received the funds

with knowledge of their misappropriation, and had

used them in speculation. It was held that the re-

lease of the brokers discharged defendants.
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Reynolds v. New York Trust Co., 188 Fed. 611,

1st C. C. A. The partnership of Gay & Co. con-

verted bonds belonging to the complainant. Held,

the filing and allowance of a claim against the

bankrupt partnership estate barred a claim against

the bankrupt estate of Gay, the president of the

partnership, since the diversion of complainant's

property by Gay and the partnership was a joint

tort, or joint and several at complainant's option,

and the allowance of a claim against one barred

a claim against the other; and this result was not

affected by the fact that here the complainant

had waived the tort and elected to hold the part-

nership and Gay as on an applied assumpsit for

the value of the goods.

See also:

Clabaugli v. Southern Wholesale Grocers'

Ass'n., 181 Fed. 706, Circuit Court (Ala.)

Moorehouse v. Yeager, 71 N. Y. 594.

Mooney v. City of Chicago, 88 N. E. 194, (111.).

This citation is not a case of fraud, but is illus-

trative of a great number of cases of injury caused

by the concurrent wrongdoing of two or more

persons.

The cases cited by our opponents are in no

way at variance with the above conclusions.

The case of Gilbert v. Finch, 66 N. E. 133, (N.

Y.), upon which they principally rely, was a case

where directors of the Commercial Insurance Com-

pany had paid $35,000 of the company's funds to
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the incorporators of the Maine Insurance Company
in consideration of the transfer of all the incor-

porators' right in the Maine company. Each com-

pany became insolvent and the receiver of the Com-

mercial Company sued the incorporators of the

Maine Company for the money received. They

settled this suit by paying $25,000 and obtained a

release, the receiver expressly retaining his rights

against the directors of the Commercial Company.

The Appellate Division, whose opinion is reported

in 76 N. Y. Sup. 143, held that the defendants and

the incorporators of the Maine Company were not

joint tort feasors, and reached this conclusion on

the ground that the incorporators of the Maine Com-

pany committed no wrong in resigning their offices

in favor of the defendants. However, since the

money which they received belonged to the Com-

mercial Company and they gave no consideration,

the Commercial Company was entitled to recover it

back in an action for money had and received,

(p. 147). The lower court emphasizes the good

faith of the parties. The court of appeals, however,

seems to have taken a different view of the question-

as to whether the defendants and the Maine incor-

porators were joint tort feasors, as it expressly as-

sumes (p. 135) that they were such. The court

then discusses the much controverted question as

to whether a release of the Maine incorporators

with an express retention of rights against the

defendants operated to release the defendants, ar-

riving at the conclusion clearly opposed to the
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weight of authority, that the defendants were not

released. It would seem that if the court had not

intended to overrule the Appellate Division on

the question of joint tort feasors, it ought not and

presumably would not have laid down a precedent

upon this disputed question, when it was unneces-

sary for it to enter upon a discussion of it. The

inference therefore from this case on the question

of joint tort feasors is distinctly unfavorable to

the plaintiff in error.

It is to be noted that the release in the case

at bar contained no express reservation of rights

against our client.

Counsel for plaintiff in error seek to supply

this by parol. Their argument and references to

the record on this question tend to prove nothing

more than the possibility that some of the signers

of the release misunderstood its legal effect. There

is no attempt made to show, even by oral testimony,

that any express reservation of rights against the

N. A. T. & T. Co. was attempted. We submit that

even if they had any evidence tending to show

such reservation, it would not be competent as

against the defendant, since whatever may be the

rights of third persons as to varying this instriunent,

a party to it is bound by its terms. But, how-

ever this may be, the weight of authority is de-

cidedly to the effect that reservation of rights

against the other tort feasor is entirely immaterial.

The release of one is his discharge and the dis-

charge of one is a satisfaction of the damages, so the
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attemj^t to keep alive rights against the others is

useless.

Flynn v. Mason, 126 Pac. 181, Cal. Ap.

All) V. Northern Pacific By., 28 Wash. 428;
58 L. R. A. 293 ; 68 Pac. 954.

Farmers' Savings Bank v. Aldricli, 133 N.
W. 383, (Iowa).

Louisville & N. B. Co. v. Allen, 65 Southern
8, (Fla.).

And in the case at bar there is a further ele-

ment that estops the plaintiff in error regardless

of the view which the court may take upon the

question last discussed. It is well settled that

where one has asserted a claim against an alleged

tort feasor and has obtained a settlement or has

accepted a consideration in consideration of the

release of that person from liability, he is subse-

quently estopped to allege, in order to escape the

consequences of releasing a joint tort feasor, that

he had no cause of action against the person re-

leased.

In Casey v. Auburn Telephone Co., 139 N. Y.

Sup. 579, (Appellate Di^dsion), plaintiff's intes-

tate was killed by a fall on a defective sidewalk

in the City of Auburn. She sued the city and

settled for $100. Her administrator now sues the

Telephone Company for the same cause. The court

held that an instruction that the release of the city

was not a discharge of defendant, if the city was

not in fact liable, was erroneous, quoting from
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Huhhard v. St. Louis dc N. B. B. Co., 72 S. W.
1073, 1074, (Mo.).

"It does not lie in the mouth of such a plain-

tiff to say he had no cause of action against the
one who paid him for his injuries, for the law
presumes that the one who paid committed the

trespass and occasioned the whole injury."

The New York court further quotes from the

case of Brotrn v. The Citjj of Camhridge, 85 Mass.

474, 476.

"The plaintiff is estopped to say that he had
no claim as^ainst the water works for the tort,

but compelled them to buy their peace by the

settlement of a claim that was groundless and
therefore malicious, for this would be an allegation

of his own T^a-ongful act."

The Supreme Court of California has well

expressed this principle in the case of Tomphins v.

Clay Street Hill B. B. Co., 4 Pac. 1165, 1168.

"But one who having commenced an action

against another has received money in considera-

tion that the action shall be dismissed, or that any
judgment he may recover shall not be enforced,

ought not to be permitted to deny that he received

the money in satisfaction of a valid demand."

To the same effect are:

Leddy v. Barney, 2 N. E. 107, (Mass.).

Leither v. PliiladelpMa' Traction Co., 4. L.

R. A. 54 (Pa.).

Miller v. Beck, 79 N. W. 344, (Iowa).

The facts of this case bring it squarely within

the principle of the foregoing cases. The claim

of plaintiff in error was released against Bain and
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Stmtliers. They gave Vciluable consideration for

this in dismissing their suit against the directors

of the comiDany who are the moving spirits in this

suit. Those dreetors or the corporaton which is

their alter ego ought not now to be permitted to

say that they had no cause of action against Bain

and Struthers, though they accepted from Bain and

Struthers the surrender of rights presumably val-

uable as a consideration for their release.

Even if the Court finds that there tvas no fraud,

the release in question is fatal to the claim of plain-

tiff in error.

The case, when purged of fraud, becomes the

ordinary case of an agent exceeding his authority.

Upon familiar doctrines of agency Bain then be-

came liable to defendant in error as a warrantor of

the authority to sell which he assumed to exercise.

Groeltz v. Armstrong, 99 N. W. 128 (Iowa).

Nelligan v. Campbell, 20 N. Y. Sup. 234

(Supreme Court).

Danser v. Dorr, 78 S. E. 367, (W. Va.).

M'Bonald v. Luckenhach, 170 Fed. 434, 440, C.

C. A. 3rd Cir.

Plaintiff in error then having released the

person to whom defendant in error was entitled to

look for reimbursement in case it obtained no rights

against plaintiff on account of Bain's exceeding

his authority can not now hold the defendant whose

obligation, if any, was only secondary.
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14 American & English Encyclopedia of Law,
page 1162.

Irons V. Mamifacturers Natl. Banh, 36 Fed.

843, (Cir. Ct. of Illinois), affirmed suh
nom. Schrader v. Manufacturers Natl.

Bank, 133 U. S. 67, 10 Supreme Court 238;
33 L. Ed. 463.

The Corporation is Bound hy the Release.

The circumstances under which this release was

executed lead irresistibly to the conclusion that its

execution was really corporate action, but that it was

withheld from the corporate records through an

apprehension of what has actually occurred, namely,

that it would embarrass the company's suit against

the defendant in error. But even if the corpora-

tion did not act in executing this release, there is

no one who can raise that objection. Tlie release

was signed by all of the directors and stockholders

of the corporation at that time, except Bain and

Struthers. The corporation itself has no interests

to protect apart from those of its stockholders, and

if they have all acquiesced in acts which have im-

paired rights of the corporation, there is no one

who is in a position to complain. This is not a

case of transferring title or of some other act re-

quiring official and technical execution. It is a

case of whether unanimous acquiescence of share-

holders and directors works an estoppel. The

case of Gilbert v. Finch, 76 N. Y. Sup. 143, which

plaintiff in error relies on in this connection has

no application. That case simply held that di-

rectors of the corporation could not pay out its
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money receiving nothing in return, and then pro-

ceed to ratify their own wrongful acts, and to re-

lease themselves from liability. In the case at bar

the persons guilty of the wrong, if an}^, had nothing

to do with the release. That proceeded from per-

sons holding the entire remaining interest in the

corporation. These persons cannot now be heard to

say that the corporation did not release the alleged

wrongdoers.

Respectfully submitted,

FREDERICK BAUSMAN,
R. P. OLDHAM,
R. C. GOODALE,

Attorneys for Defendant in Error.

CHARLES J. HEGGERTY,
Of Counsel.
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UI^ITr^D STAT3S CIRCUIT COURT OP APP'ilALS

'FOR THi3 HIl^TH CIRCUIT

JOHN B, GOODvan Plaintiff in :^rror.

-- versus --

TdB UJtflTJSD STATKS OF AinmiCA, )

Defendant in iiJrror.)

STAT5IMMT OF 'nVt5 CAGE

During t?ie morning of the fifteenth day

of September, 1910 one Alfred Hillpot and

Fred Kibbey were found dead in a house in

the ifl^hite Mountain Indian Reservation in

Gila Cov.nty, Arizona.

The Plaintiff in F.rror, John E. Goodwin,

and one V/illiam Stewart, were indicted in

the District Court of the Fifth Judicial

District of the County of Gila, on the
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Territorial side of the court, for having

murdered them,

A severance was demanded at tlie tria,l

a.nd each was given a separate trial for

the killing of j?red Kibbey; each was found

guilty of murder in the first degree and

the jury in the case fixed the punishment

at life imprisonment in the Territorial

prison.

After they had been confined in the Ter-

ritorial prison for over a year they vvere

again indicted on the United States side

of the court, in the same district, on

two separate indictments, for the murder

of Fred Kibbey and Alfred Hillpot.

At the trial a severance was again had

and each was tried in the United States

court for the murder of Alfred Hillpot,

On the trial of the case the Ple^intiff

in Error was found guilty of murder in

the first degree for the killing of Alfred



(3)

Hillpot a.nd the jury fixed the punishment

at death. The co-defendant, vvillisjn Stew-

art, was also convicted of murder in the

first degree and the jury fixed the pun-

ishment at life imprisonment.

'^Tom the verdict of the jury and the

judgment of the court the Plaintiff in :i!r-

ror took d.n appeal to the iJupreme Court

of the Territory of Arizona, from which

court the case was transferred to this

court, for hearing.

A3SIGI^3HT OJf 3RR0RD

I.

The court erred in permitting the United

States Attorney to ask of the Jurors, over

the objection of the defendant, the follow-

ing questions:

"If you were sworn as a juror in a
murder case and it appeared to you bey-
ond a reasonable doubt; that you were
convinced be^/ond a reasonable doubt
that the defendant was guilty of a mur-

der, and it was particularly atrocious
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and 'brutal kind, have you any views on
the sulDject of capital punishment, or
of the death penalty, that y/ould pre-
clude you from bringing in a verdict

of this kind ? •* (Tr. pg. 21 and .siBiilar
questions on pages 52, 54, 55, 59, 68,
71, 73, 75 and 83).

II.

The District Attorney, in his closing

argument to the jury, made use of the fol-

lowing language:

'*Do not lot it be said, gentlemen,
that you as jurors did not have the
nerve to attach the death penalty; be-
cause, gentlemen of the Jury, this
case, if ever there \vs.s a case, is one
in which it is merited."

To all of which declarations, express-

ions and arguments of the District Attor-

ney the defendant at the time objected;

but his objections \7ere by the court over-

ruled and the defendant at tha time except-

ed. (Tr. pg. 301) . This we assign as er-

ror.

III.

The court erred in permitting the v;it-

ness Charles Dean to testify over the ob-
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jection of defendant to a conversation had

with the co-defendant Stewart regarding

the homicide. (Tr. pgo. 262 and 267).

The court erred in perrait,ting the wit-

ness Henry Thompson to testify over the

ohjection of the defendant to a conversa-

tion had with the Pla,intiff in Error re-

garding tile liomicide, (Tr, pgs, 279 and

281).

The court erred in refusing to grant the

Plaintiff in iJrror a change of venue, as

is shovm by the motion and affidavit on

file in this case.

The court erred in admitting incompetent

evidence over the objection of the defend-

0.nt.

Ai^GUMHHT

The District Attorney in his exe.mination

of the jury repeatedly asked them, over

defendant's objection,

"Thf..t in a case '/here it appeared
that the murder was particularly brutal
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and atroc ious in its nature if they
would hesitate to inflict the death
penalty.

"

This v/as error, e.nd the court should

have sustained defendo.nt's objections to

the questions as improper. The question

properly put is;

"Have you such conscientious opin-
ions against the infliction of the
deatli penalty jIil/c would preclude you
in finding the defendant guilty where
the punisiiiiient might be death ? " (H.
3. of Ariz, page 1340),

The District Attorney asked the proper

questions of some of the jurors: (Tr.pgs.

25, 28, 34, 36, 38, 39, 40 and 41). But

the ruling on the question as to a murder

of a particularly brutal and atrocious kind

was only for the purpose of getting before

the jury at the outset that the trial of

Plaintiff in arror was for murder charac-

terized as "brutal and atrocious ".

When defendant objected to the question

as i.iproper, the court ga^ve as its reason

for overruling the objection, as follows:
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"I think the prosecutin(^' attorney is
entitled to a.sk the juror v/itJi refer-
ence to his state of mind for tlie pur-
pose of gaining information upon which
to base peremptory challenge. It is
not a ground of challenge for cauce;
but for the purpoee of eta tine of
ascertaining the state of mind of the
Juror for the purpose of exercising a
peremptory challenge I think the ques-
tion is v/ithin the proper limits." (Tr.

pg. 70).

We do not think th?At the reason assign-

ed relieved the minds of the jury from be-

ing irapressed by the question of tVie Dis-

trict Attorney that the case they v/ere be-

ing exsjiiiined on as to their qualifications

was a case of t3:ic che.racter designated by

the District /.tLorney. In other words,

the court permitted the District Attorney

to lay a foundation in the very start, by

his examinr tion, of tlie jury, for vmat he

afterwards took advantage of in his clos-

ing argument. He \¥as permitted by the

court to ask if in a case of an extremely

brutal and atrocious kind they would hesi-

tate to inflict tlie death penalty. To a
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certain extent }ie procured froia them a

pledge tlicvt they v/ould pronounce the death

sentence if the case was as he said, and

would i.ot hesix^.te in doing so, Kow af-

ter layiiig the founded. Lion, as it were, for

jiis f ino.l arguiiient, by placing "before the

lainds of tlie jury t}ie proposition that un-

der the case as presented "by him they

v/ould have no jietiitancy in h^mging the de-

fendant, he then placed the niatter up to

them in the following v/ords:

'*Do not let it be said, gentlemen,
that you as jurors did not have the
nerve to attach the death penalty; be-
cause, gentlemen of the jury, this
case, if ever there v/£is a case, is one
in whicli it is merited,**

The defendant at the "ime objected to

the rexaarke as improper, but the court

overruled the objection. Yet the court

did sustain t}ie objections of the defend-

ant to remarks made by the District Attor-

ney in his closing argument the.t were not

half as deadly and prejudicial to the de-
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fendant as were the arguments of counsel

which the court refused to sustain defend-

ant's exception to, (Tr. pg;. 301),,

When the words were still ringing in the

ears of the jury *'I)o not let it "be said,

gentlemen, that you did not have the nerve.,*'

the court then and there refused to sustain

defendant's objection to the District At-

torney's remarks. V/>iat further conclu-

sion oould or did the jury come to unless

it was the belief that the court acquies-

ced and sanctioned the rems^rks of the Dis-

trict Attorney and believed with him t>mt

they should hang the defendant ? Even

admitting, for the sake of argument, that

the District Attorney had a right to ex-

amine the jury in the manner he did and

ask the questions regarding what they would

do if certain things were nroven to them,

we still hold that his closing arguments

made the questions error, for he placed the
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jury in a position by practicaliy say-

ing it vrould be co^7ardice on their part

not to hang the dofsndant, ho plp.csd the

jury in a position compelling thein to se,y

that they would do certain things and then

put tiie juiitter squarely before them pure-

ly as a matter of "nerve " on their part.

We contend t}io.t the District Attorney *8

statements in closing were a. brea-ch of

professional and officie,l duty v/hich, up-

on the defendant's protest, should have

been rebuked by the court and the jury in-

structed to disregard it. Tiie presiding

judge, by declining to interpose, notwith-

standing the defendant's protest against

this course of argument, gave the jury to

understs.nd tha-t they might properly and

lawfully be influenced by it; and the

court by co doing coiamitted a grave error

manifestingly tending to prejudice the

defendant with the jury, and which, there-
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fore, was a proper subject for exception;

and having "been duly excepted to, shou4.d

entitle defendant to a nev; trial*

All courts agree thr.,t it is the duty of

the presiding judge, either of }iis own rao-

tion or upon the request of the opposing,

party or his counsel, to interpose and

check the party or his counsel in any im-

proper and prejudicial line of argtunent.

The only question regardin^^ the argument

of the District Attorney in thin case for

this court to decide is: 'Was the argument

of the District Attorney improper, and ?;as

it prejudicial to the defendant ?

In c losing we desire to particularly

call tlie attention of the court to the

transcript of the record for the general

facts in this case, which in our jud^iraent

renders the verdict of the jury end the

^yxdrwent of the court, imposin,^ the death

penalty, unmerited.
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The law does not contemplate or provide

for such a result from such a state of

facts.

Respectfully sutmitted.

'''^c^^^^^Z^/^ ^.^^Z^^^ ^^ 4P ^:Z^<^

Attorney for i'le.int.tfi^ in i^rror.
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At the outset, I am confronted with the title of the

cause as it appears in the appellant's brief wherein John B.

Goodwin is names as Plaintiff in Error and the United States

of America as Defendant is Error. As I understand the

situation, this is not a proceeding in error at all. I hesitate

to base a motion to dismiss, on the ground that no petition

in error has been filed, or citation served, for the reason that

it is possible that the counsel for John B. Goodwin has In-

advertently, in the title of the cause, referred to the parties as

plaintiff and defendant in error. However, I take the liberty

of directing the attention of the Court to the title of the

cause, and now submit, without argument, the question of

whether or not the proceeding in this Court should be dis-

missed. In any event, as my understanding is that this pro-



ceeding is an appeal, I shall hereafter refer to the parties as

"John B. Goodwin, Appellant," and "The United States of

America, Appellee."

An examination of the statement of the case as it ap-

pears in the brief of the appellant, discloses that appellant

asserts that he, togther with one William Stewart, in the

District Court of the Fifth Judicial District of the Territory

of Arizona, in and for the County of Gila, the said court

being a territorial court, was tried, convicted and

sentenced for the murder of one Fred Kibbe,

and that appellant was confined under such sentence in the

Territorial Prison for about a year prior to the time when

the indictment in this case was returned. It is not clear to me
why the appellant inserts this allegation in his statement of

the case, as he does not assign as error the indictment, trial,

or conviction in this particular case. He therefore, of course

does not contend that there was anything improper or irreg-

ular in the fact that he was indicted and convicted in the

case now before this Court. The indictment in the Terri-

torial Court charged him with the killing of one Fred Kibbe,

while in the District Court of the Fifth Judicial District

of the Territory of Arizona, having and exercising the

same jurisdiction in all cases arising under tbe Constitution

and laws of the United States as is vested in the Circuit

and District Courts of the United States, he was charged

with the murder of another person, to-wit, Alfred Hill-

pot. It is apparent, therefore that no plea of jeopardy, or

former conviction, could avail the appellant. As

is well known to this court, under the judicial

system in vogue in the Territory of A.rizona be-

fore its admission as a state, there were no United

States courts, but the Territorial Courts acted with superim-

posed powers, as indicated in the title of the court last

above mentioned in which this case was tried. In any event,

the Territorial Court had no jurisdiction to try the de-

fendant for the murder of Kibbe. for. the reason that said

murder occurred upon the White Mountain Indian Reser-

vation, and the killing was done by the appellant, John B.



Goodwin, who is not an Indian. The facts in this case are

practically identical with those in the case of Kx Parte

Wilson, 140 U. S. 575, 2S I-'iw Ed 513, in which the ex-

clusive jurisdiction of the Territorial Courts, actino- as

United States Courts, over crimes committed by persons

other than Indians within the limits of Indian reservations

in territories was fully sustained. E\ Parte Wilson was a

case arising in the same county in which the murder in the

case at bar was committed. Wilson was indicted, tried., con-

victed, and sentenced to su^er death in the District Court

of the Second Judicial District of the Territory of Arizona,

having and exercising the same jurisdiction in all cases

arising under the Constitution and laws of the I'nited

States as is vested in the Circuit and Oistrict Courts of the

United States, Gila County at that time being in the Second

Judicial District of the I'erritory of Arizona, l^he murder

was shown to have been committed within the limits of the

White iMountain Indian Reservation, the same as in this

case. Wilson prosecuted a writ of habeas corpus to the

Supreme Court of the L^n'ted States, and Mr. Justice

Brewer, in a remarkablv able oDinon, discussed the law per-

taining to the matter of jurisdiction, that being the ground

upon which the petitioner sought to sustain his application,

and that learned Justice cr^ncludcs his opinion with this re-

mark:

"It follows that, ?s the Circuit Courts of the

United States have iiiris.liction over the crime of

murder committed within any fort, arsenal, or other

place within the exclusive jurisdiction of the United

States, so, prior to 1885, the District Courts of a ter-

ritory had jurisdiction over the crime of murder com-

mitted by any person other than an Indian upon an

Indian reservation M^thin its territorial limits and that

such jurisdiction has not been taken awav by the legis-

lation of that year."

There has been no legislation on this subject since that

referred to in the opinion of Mr. Justice Brewer just

quoted. Other authorities to the same effect are

:
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United States vs. Bridleman, 7 Fed. Rep, 894;
United States vs. Ewin^r, et al., 47 Fed. Rep.

809;

In re Gon-Shay-ee, Petitioner, 130 U. S. 343, 32
Law Ed. 973

;

A reading of these authorities shows that the law is ab-

solutely settled that the Territorial courts, acting as United

States courts, had, while Arizona was a territory, the

sole and exclusive jurisdiction of the crime of murder com-

mitted within the limits of Indian reservations in said ter-

ritory by persons other than Indians.

The appellant directs his entire argument to a dis-

cussion of the matters set forth in Assignment of Errorr.

I and II, and I therefore presume that he does not deem
the other assignments of error of sufficient importance to

take up the time of the Court, by presenting any remarks

to sustain them.

As the appellant has argued Assignment of Errors

I and II, jointly, I shall follow his example and discuss

them in the same manner.

Bitter complaint is made because the United States

Attorney, in examining jurors on their voir dire, asked the

question substantially, as to whether or not the juror, if the

evidence in a murder case convinced him beyond a reason-

able doubt that the defendant was guilty of murder and

that the murder was of a particularly atrocious and brutal

kind had any views on the subject of capital punishment,

or the infliction of the death penalty, which would pre-

clude the juror from returning a verdict of guilty and affix-

ing thereto the death penaltv. As the learned judge who
tried the case pointed out, (Page 70 Trans, of Evid.), the

United States Attorney was acting clearly within the legiti-

mate scope of examination of this nature, seeking to discover

the condition of mind of the juror, so that he might have

proper basis upon which to intelligently exercise his peremp-

tory, challenges. I do not believe that it is necessary to cite
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apparent that the appellant has failed to discover any

authorities to sustain his view, otherwise he would have

cited the same in his brief. No attempt whatever was made,

by the United States Attorney, to base a challenge for

cause, upon any response elicited by any such question.

The record will show that, whenever the United States At-

torney challenged any juror for cause, upon the ground

of conscientious scruples against capital punishment, the

question, which drew forth the objectionable answer, was

carefully framed under and was in compliance with the

statute then controlling such a condition, (Sub-division 14,

Section 910, Penal Code, Revised Statutes of Arizona,

1901).

That the murder for ^Thich the appellant was on trial

was of a particularly brutal and atrocious kind, must be

conceded by anvone familiar with the facts in this case.

The transcript of evidence shows, not only beyond a rea-

sonable doubt, but absolutely beyond any question what-

soever, that the appellant, together with one William

Stewart, for some time prior to the date of the murder,

had been living on a small ranch, in the wilds of the

While Mountain Indian Reservation, some fifty miles from

Globe, Arizona, That shortly before the killing, Alfred

Hillpot and Fred Kibbe, two young men from Globe,

Arizona, went on a hunting trip and were invited by ap-

pellant and Stewart to stop at the ranch, accept of their

hospitality, and make the ranch their headquarters on their

hunting expedition. The testimony is such that it will

necessarily convince anyone reading it that, just after dark,

on the day after Kibbe and Hillpot had so accepted the

apparently friendly invitation of appellant and Stewart,

and immediately after all four had eaten supper in the

house where appellant and Stewart were living, Fred

Kibbe, while resting after tlinner, smoking his pipe, with

his elbows carelessly placed behind him on a table, he

being seated in a chair without a back, was, without no-

tice or warning whatsoever, shot down, in absolute cold
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shooter, the bullet entering the right corner of the left

eye, penetrating the inter-cranial cavities and making its

exit, approximately on a level with the entrance wound,

about the center of the back of the head. At practically

the same moment, Alfred Hillpot, who had been reclining

on the floor, with his head upon a saddle, also resting after

dinner and smoking his pipe, was shot twice with a 30-40

Winchester rifle, once through the left shoulder, the other

wound being from the left side of the body, about six

Inches above the hip, to the right shoulder, the ball passing

behind the heart, and neither wounds being Instantaneously

fatal; that after Hillpot had been so desperately wounded,

and while lying upon the floor absolutely helpless from the

effects of the gunshot wounds, he was beaten over the head

with the stock of the 30-40 Winchester rifle with such

violence and brutal strength and determination that his

brains were dashed out and spattered over the walls above

his head to a height of six to seven feet; and so terrific was

the Impact of these blows and ^he persistency with which

they were delivered, in the cruel blood lust of his assailant,

that the stock of the rifle was split in twain and knocked

free from the rifle itself, and there lay in pieces upon the

floor, entirely apart from the rifle when the bodies of these

unfortunate young men were discovered. And not content

with this most awful and shocking murder, for surely the

unfortunate Hillpot was absolutely dead after his brains

had been dashed out, his assailant deliberately stabbed the

corpse with a large hunting knife, sinking it into the throat

of the body behind the breast bone and about an inch to

the left of the median line, down into the aorta and there

twisted the knife round and round again, until the hole in

the neck of the body, caused by the most awful atrocity,

was several inches in diameter.

It is not my purpose to discuss, in any way, the evi-

dence In this case, and the above statement, ghastly, grue-

some and almost incredible In its ferocity, is only made
to show this Court that the words "particularly brutal and



atrocious", which appear in the question to which such

vigourous objection is made, were fully justified by the

facts which later appeared in evidence. This being a cap-

ital case in which the appellant is under sentence of death,

I have no doubt whatever that the judges of this honorable

Court will carefully read the testimony as it appears in

the Transcript of Evidence, and I am content to rest, so far

asthe above statement is concerned, upon the opinion which

they will draw therefrom.

The appellant, in his second assignment of error, pro-

tests that it was grossly improper and a violation of the

professional and official duty of the United States Attor-

ney, which should have been rebuked by the Court and

the jury admonished to disregard it, for the prosecutor to

have used the language quoted in said assignment, that is

to say

:

"Do not let it be said, gentlemen, that you as

jurors, did not have the nerv^e to attach the death pen-

alty; because, gentlemen of the jury, this case, if ever

there was a case, is one in which it Is merited."

1 do not for a mom.ent imagine that this Court will

hold that it was error of the slightest kind for the United

States Attorney to have used this language In his argument.

After diligent search through many of the cases relating to

Improper conduct and remarks of District Attorneys, I

have been unable to find one single court which has held

such language as error, or even criticized the prosecutor

for its use. Again, the appellant has been unable to find

any authority whatsoever to sustain his position.

The first two paragraphs In Assignment of Error ITT

are entirely too vague to justify any consideration by this

Court, but the record will show that the conversations

therein referred to were had in the immediate presence of

the appellant, in his hearing, and with his attention fully

directed to the entire conversation. That such evidence is
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admissible has been held so often that I would deem it

an idle waste of the valuable time of this Court to cite

any authorities, although there are a forest of them.

The third paragraph in Assignment of Error III re-

lates to the refusal of the Court to grant a change of

venue. This is a matter almost entirely within the discretion

of the Trial Court, and an examination of the motion and

affidavits attached thereto and filed in connection therewith,

will convince this Court that the learned judge who pre-

sided at the trial of this case in no way abused his dis-

cretion, but, on the contrary, was absolutely right in deny-

ing the motion.

The fourth paragraph in Assignment of Error TIT is

so general and vague in its term.s that surely the Court will

not consider it.

The appellant was fairly convicted of one of the

most ghastly, cold blooded and atrocious murders that

ever stained the fair name of Arizona; a jury of his own

selection found him guilty beyond all reasonable doubt,

upon evidence which overwhelmingly proved that he was

the perpetrator of this awful crime; he was represented by

able counsel, none m.ore gifted or experienced in the

state; his every right was safeguarded; the jury unani-

mously said, upon their oaths, that he merited and should

suffer the death penalty.

The judgment of the lower cou^ t should be affirmed.

Respectfully submitted,

J. E. MORRISON,
United States /Attorney for the Dislrict of Arizona.
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//; tJic Circuit Court of the United States for the

District of Oregon.

BE IT REMEMBERED, That on the 16 day of Oc-

tober, 1909, there was duly filed in the District

Court of the United States for the District of

Oregon, a Libel, in words and figures as follows,

to wit:

[Libel.]

In the District Court of the United States for the

District of Oregon.

THE BARQUE "BABIN CHEVAYE,"
GEORGE H. C. MEYER, H. L. E. MEYER, JR., J=

W. WILSON and JOHN M. QUAILE, part-

ners doing business under the firm name of

Meyer, Wilson & Company.

Libellants.

In Admiralty.

To the Hon. Chas. E. Wolverton and the Hon. Rob-

ert S. Bean, District Judges of the L^nited States for

the District of Oregon

:

XOW COME the libellant herein by Williams,

Wood & Linthicum, their proctors, in a cause of suit,

civil and maritime, upon a contract, and articulately

allege as follows:

ARTICLE I.

The libellants herein, George H. C. Meyers, H. L. E.

Meyer, Jr., J. W. Wilson and John M. Quaile, during

all the times in this libel mentioned were and now are

partners in business in Portland, Oregon, and Liver-
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pool, England, and elsewhere under the firm name of

Meyer, Wilson & Company.

ARTICLE 11.

The barque Babin Chevaye is a French barque,

owned by Messers. Bureau Freres & Baillergeau, and

is of 1930 tons register,

ARTICLE III.

Heretofore, to wit, December 16th, 1908, the libel-.

lants herein chartered said barque by charter party

in writing, wherein and whereby, among other things,

it was agreed by the said barque and her owners that

the said barque was tight, staunch, strong, and in ev-

ery way seaworthy and fitted for the voyage she was

about to undertake, and that she should proceed to

load at Antwerp, Belgium, and to be properly stowed

and loaded so that she should be in every way sea-

worthy and of good general condition, and thence to

proceed with general cargo to Portland, Oregon.

ARTICLE IV.

Thereafter and in accordance with the terms of said

charter party, the said barque was loaded by these

libellants at Antwerp with a general cargo, to wit,

pig iron, steel plates, structural steel, coke, cement

and general merchandise.

ARTICLE V.

Said cargo was stowed under the supervision of

the captain of said barque, but was so negligently and

improperly stowed as to render the said ship unsea-

worthy, to wit, too great a weight was stowed in the
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lower hold in proportion to the weight stowed in the

'tween decks. The total weight of cargo was, to wit,

2990 tons, of 1000 kilos each which was distributed as

follows, to wit, in the lower hold 2136 tons, and in

the 'tween decks 854 tons, whereas b}^ the rules and

principles of good seamanship and by the practice

and experience of the barque Babin Chevaye there

should have been stowed in the 'tween decks not less

than 1100 tons; that the improper distribution of

weight by stowage of cargo as aforesaid caused said

barque to be stiff and unseaworthy, and caused her to

labor unnecessarily and excessively in ordinary wea-

ther, and in bad weather caused her to open her seams

and strain and open her decks, and otherwise to l)e-

come unseaworthy and let in water upon her cargo.

ARTICLE YI.

Thereafter, to wit, February 16, 1909, the said

barque so improperly stowed and tniseaworthy pro-

ceeded on her voyage to Portland, Oregon, by way

of Cape of Good Hope and Hobart, Tasmania, arriv-

ing at Portland, Oregon, to wit, August 23, 1909.

ARTICLE VII.

On discharging cargo at Portland, Oregon, it was

fotnid that said cargo was damaged by sea water as

follow\s, to wit: The steel was damaged by rust and

pitting in the sum of $1194.00, and the cement was

damaged in the sum of v$4940.00, all of which damage

was directly caused by the unseaworthiness of said

barque as aforesaid, due to improper distril)ution and

stowage as aforesaid.
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ARTICLE VIII.

That the said barque was also unseaworthy and

said damage was also caused by the fact that her

decks were not in a tight, seaworthy and proper con-

dition at the time she entered upon said voyage.

ARTICLE IX.

The said barque is now lying in the Port of Port-

land, District of Oregon, and the premises are true

and within the admiralty and maritime jurisdiction

of the United States and of this Honorable Court.

WHEREFORE, libellants pray that a warrant of

arrest may issue out of this court according to th6

rule of procedure in admiralty, seizing and arresting

the said barque Babin Chevaye, and that due moni-

tion and citation may issue according to the admiralty

process of this Honorable Court requiring the owners

and all other persons interested in said barque to ap-

pear before this Honorable Court on a day certain and

make answer herein, and for the sum of $6134, and

costs, and for such other and further and different re-

lief, according to the rules and principles of admiralty

as to this Honorable Court may seem meet.

WILLIAMS, WOOD & LINTHICUM,
Proctors for Libellants.

Alfred Tucker,

For Meyer, Wilson & Co.

Sworn and subscribed to before me Clerk of the

District Court, this 16th day of October, 1909, at
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Portland, Oregon.

[Seal.] A. M. CANNON,
Clerk.

By J. W. Marsh,

Deputy.
[Endorsed] : Libel. Filed October 16, 1909.

A. M. CANNON,
Clerk.

By G. Clark,

Deputy.

And afterwards, to wit, on the 20 day of April, 1910,

there was duly filed in said Court, an Answer, in

words and figures as follows to wit:

[Answer.]

//; the District Court of the United States for the

District of Oregon.

GEORGE H. C MEYER, H. L. E. MEYER, JR., J.

W. WILSON and JOHN M. OUAILE, part-

ners as MEYER, WILSON & COMPANY,
Libellants,

vs.

THE BARQUE BABIN CHEVAYE,
Defendant

BUREAU FRERES & BAILLERGEAU,
Claimant

To the Honorable Charles E. WV)lverton and the

Honorable Robert S. Bean, District Judo-es of the

L^nited States for the District of Oregon :

The answer and claim of Bureau Freres & Bailler-

gcau, owners of the above defendant barque B:il)in
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Chevaye to the libel of Meyer, Wilson & Company,

doth allege and deny as follows:

ARTICLE I.

Claimant admits the allegations contained in Arti-

cles I., II., III. and IV. of the libel.

ARTICLE II.

Claimant denies each and every allegation contain-

ed in Article \\ of the libel, except that claimant ad-

mits that the cargo was stowed under the supervis-

ion of the Master or Captain of the defendant Barque.

ARTICLE III.

Claimant denies each and every allegation contain-

ed in Article VI. of the libel, except hat claimant ad-

mits that the defendant barque proceeded on her voy-

age on the 16th day of February, 1909, by way of Ho-

bart, Tasmania, and that she arrived at Portland,

Oregon, on the 23rd day of August, 1909.

ARTICLE IV.

Claimant admits that the cargo on arrival at Port-

land was found to be damaged to some extent,' but

claimant is not advised as to the extent of such dam-

age, and therefore, denies the allegations contained

in the Seventh Article of the libel and asks that libel-

lant make proof of the same. Claimant particularly

denies that the damage to the steel and flat iron car-

ried by the vessel was due to sea water, and claim-

ant avers that the said damage was due to the ex-

posure of said steel and flat iron to the weather prior

to the time when the same was delivered to the dc-
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fendant barque for carriage. Claimant denies that

any portion of the damage averred in the Seventh

Article of the libel was caused directly or otherwise

by the unseaworthiness of the defendant barque or

was due to an improper distribution or stowage of

cargo therein.

ARTICLE V.

Claimant denies each and every allegation contain-

ed in the Eighth Article of the libel.

ARTICLE VI.

Claimant admits that the defendant barque was ly-

ing in the Port of Portland, District of Oregon, and

within the admiralty and maritime jurisdiction of the

United States and of this Honorable Court at the

time when the libel was filed, but claimant denies that

the allegations of the libel are true except as herein-

before specifically averred.

For a further and affirmative defense to the mat-

ter set forth in the libel, claimant avers:

I.

That it is a corporation organized and subsisting

under the laws of the Republic of France, and that it

is the owner of the defendant barque ; that the voyage

referred to in the libel was undertaken by the de-

fendant barque pursuant to a charter ])arty entered

into as avered in the Third Article of the libel: that

it is provided therein that the defendant barque and

its owners should not be liable for any damage sus-

tained by the Act of God, perils of the sea, and acci-

dents of navigation, even when the same should be
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occasioned by the negligence, default or error in judg-

ment of the pilot, master, mariners or other servants

of the ship-owner.

11.

That at the inception of the said voyage on or about

the 16th day of February, 1909, the defendant barque

was in all respects seaworthy; was properly manned,

equipped for her voyage, and supplied with all things

needful thereto; that claimant had exercised due dil-

igence to make the defendant barque seaworthy, to

properly man, equip and supply her, in this, that

claimant caused said barque to be painted, her don-

key engine to be repaired, her foremast to be re-

paired, and the entire vessel to be thoroughly inspect-

ed by competent surveyors, whereupon the said

barque was found to be in all respects seaworthy,

tight, staunch and strong, and properly manned,

equipped and supplied for her voyage; that in truth

and in fact the said barque at that time was tight,

staunch and strong as so reported and found by the

said surveyors ; that the cargo of the said barque was

carefully loaded and stowed and properly distributed

between the hold and the 'tween decks of the said

barque, and claimant caused the vessel to be duly in-

spected for the purpose of ascertaining this fact; that

the surveyor who made the said inspection was in all

respects qualified and competent thereto, and claim-

ant exercised all possible diligence to this end.

III.

That while on her voyage from Antwerp to Port-
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land the defendant barque encountered storms of ex-

treme severity ; that the weather remained stormy

and continuously bad for long periods of time during

the said voyage; that for upwards of a month the sea

remained rough; the waves were continuously high;

the wind remained severe at all times, and during

much of tlie said time blew a gale; that during the

said period the defendant barque narrowly escaped

shipwreck; that the vessel rolled by reason of tlic se-

verity of the wind and weather; that the sails were

carried away; the masts were strained; the rivets

were loosened, and the stanchions were worked; that

the door of the chart-room was broken by the waves,

and that it was impossible to keep the cargo dry al-

though every effort was put forth by the master and

crew of the barque to repair the damage done as

speedily as possible. That during the month referred

to and also at a later period of the said voyage, by rea-

son of the perils of the sea and the accidents of navi-

gation hereinbefore referred to, certain damage was

done to the cargo in despite of the efforts of the mas-

ter and crev/ as aforesaid, and the damage so sustain-

ed is the only damage received by the said cargo on

the voyage from Antwerp to Portland; and the only

cause of the same w;is and is the Act of God aforesaid

in the storms, perils of the sea and accidents of navi-

gation hereinbefore referred to.

IV.

Claimant avers that on the arrival of the defend-

ant barque at Hobart, all damage done to the vessel
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was again repaired, and that when the said vessel left

Hobar it was tight, staunch and strong and in all re-

spects seaworthy, and properly manned, ecjuipped and

supplied.

WHEREFORE, claimant prays that a decree of

this Court may be passed dismissing the libel of libel-

lants and adjudging that claimant recover its costs

and disbursements of and from libellants and their

sureties.

SNOW AND McCAMANT,
Proctors for Claimant.

DISTRICT OF OREGON—ss.

I, Wallace McCamant, being duly sworn, depose

and say that I am one of the proctors for claimant ii

the above entitled cause, and that the foregoing an-

swer and claim is true as I verily believe.

WALLACE McCAMANT.

Subscribed and sworn to before me this 30th day

of April, 1910.

[Seal.] JAMES A. RAEISH,
Notary Public for Oregon.

[Endorsed] : Answer to Libel. Filed April 20,

1910.

A. M. CANNON,
Clerk U. S. District Court.

And afterwards, to wit, on the 12 day of April, 1912,

there was duly filed in said Court, an Amended

Libel, in words and figures as follows to wit:
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[Amended Libel.]

In flic District Court of the United States for the

District of Oregon.

THE BARQUE "BABIN CHEVAYE."
GEORGE H. C MEYER, H. L. E. MEYER, JR., J.

W. WILSON and JOHN M. QUAH.E, part-

ners doing- business under the firm name of

- MEYER, WILSON & COMPANY,
Libellants.

In Admiralty.

To the Hon. Chas. E. Wolverton and Hon. Rob-

ert S. Bean, District Judges of the United States for

the District of Oregon:

NOW COME the Hbellants herein by Williams,

Wood & Linthicum, their proctors, in a cause of suit,

civil and maritime, upon a contract, and by leave of

Court file this amended Libel and articulately allege

as follows:

ARTICLE I.

The libellants herein, George H. C. Meyer, H. L. E.

Meyer, Jr., J. W. Wilson and John M. Quaile, during

all of the times in this amended libel mentioned were

and now are partners in business in Portland, Ore-

gon, and Liverpool, England, and elsewhere under

the firm name of Meyer, Wilson & Company.

ARTICLE II.

The Barque Babin Chevaye is a French barque,

owned by Messrs. Bureau Freres & Baillergeau, and

is of 1930 tons register.
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ARTICLE III.

Heretofore, to-wit, December 16th, 1908, the libel-

lants herein chartered said barque by charter party in

writing, wherein and whereby, among other things,

it was agreed by the said barque and her owners that

the said barque was tight, staunch, strong and in

every way seaworthy and fit for the voyage she was

about to imdertake, and that she sliould proceed to

load at Antwerp, Belgium, and to be properly stowed

and loaded so that she should be in every way sea-

worthy and of good general condition, and thence to

proceed with general cargo to Portland, Oregon.

ARTICLE IV.

Thereafter and in accordance with the terms of

said charter party, the said barque was loaded by

these libellants at Antwerp with a general cargo, to-

wit, pig iron, steel plates, structural steel, coke, ce-

ment and general merchandise, all in good order and

condition when received on board.

ARTICLE V.

Said cargo was stowed under the supervision of the

owners and captain of said barque, but was so negli-

gently and improperly stowed as to render the said

ship unseaworthy, to-wit, too great a weight was

stowed in the lower hold in proportion to the weight

stowed in the 'tween decks. The total weight of car-

go was, to-wit, 2990 tons, of 1,000 kilos each, which

was distributed as follows, to-wit, in the lower hold

2136 tons, and in the 'tween decks 854 tons, whereas

by rules and principles of good seamanship and by the
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l)ractice and experience of the Barque Babin Chevaye

there should have been stowed in the 'tween decks to-

wit, not less than 1,100 tons; that the improper dis-

tribution of weight by stowage of cargo caused said

bar(|ue to be stiff and unseaworthy, and caused her to

labor unnecessarily and excessively in ordinary wea-

ther, and in bad w^eather caused her to open her seams

and strain her rivets, stanchions and beams and open

her decks, and otherwise to become unseaworthy and

let in water upon her cargo.

ARTICLE VI.

Thereafter, to-wit, February 16, 1909, the said

barque so improperly stowed and unseaworthy pro-

ceeded on her voyage to Portland, rOegon, by way of

Cape of Good Hope and Hobart, Tasmania, arriving

at Portland, Oregon, to-wit, August 23, 1909.

ARTICLE VII.

On discharging the cargo at Portland, Oregon, it

was found that said cargo was damaged by sea water

as follows, to-wit: The steel was damaged by rust

and pitting in the sum of...., , and the cement

was damaged in the sum of , all of which

damage was directly caused by the unseaworthiness

of said barque as in this libel more specifically stated

—and libellants have been and are damaged in the

sum of to-wit, $1500.

ARTICLE VIII.

That the said barque was also unseaworthy and

said damage was also caused by the fact that her

decks were not in a tight, seaworthy and proper con-
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dition at the time she entered upon said voyage, and

her small hatch into the store-room or sail-room

through the main deck was so constructed that it

could not be closed at all or made watertight.

ARTICLE IX.

The said barque is now lying in the Port of Port-

land, District of Oregon, and the premises are true

and within the admiralty and maritime jurisdiction

of the United States and of this Honorable Court.

WHEREFORE, libellants pray that a warrant of

arrest may issue out of this court according to the

rules of procedure in admiralty, seizing and arresting

the said barque Babin Chevaye, and that due moni-

tion and citation may issue according to the admiral-

ty process of this Honorable Court requiring the own-

ers and all other persons interested in said barque

to appear before this honorable court on a day certain

and make answer herein, and for the sum of $1500

with interest and costs and for such other and ftu*-

ther and different relief, according to the rules and

principles of admiralty as to this honorable court may

seem meet.

WILLIAMS, WOOD & LINTHICU:^!,

Proctors for Libellants.

Alfred Tucker,

For Aleyer, Wilson & Company.

Sworn and subscribed to before me, a Notary Pub-

lic for Oregon, this 12th day of April, 1912, at Port-

land, Oregon.

[Seal] ERSKINE WOOD,
Notary Public for Oresfon.
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[luulorsccl] : Amended Libel. Filed April 12,

1912.

A. M. CANNON,
Clerk U. S. District Court.

And afterwards, to wit, on the 29 day of April, 1912,

there was duly filed in said Court, an Opinion,

in words and figures as follows to wit:

[Opinion of the Court on the Merits,]

/// tlic District Court of the United States for the

District of Oregon.

MEYER, WILSON & CO.,

Libellants,

vs.

FRENCH BARK "BABIN CHEVAYE,"
Respondent.

WILLIAMS, WOOD & LINTHICUM, for Libel-

kints.

SNOW & McCAMANT, for Claimants.

R. S. BEAN, District Judge.

In December, 1908, the "Babin Cheraye" was

chartered by Libellants to cary a cargo of cement and

iron from Antwerp to Portland. She sailed on Febru-

ary 15, 1909, and arrived in Portland via the Cape of

Good Hope on the 23rd of August, following. The

cargo was received on board in good condition at

Antwerp but was considerably damaged from sea-

water when delivered at Portland. The Libellant,

claiming that the damage was due to unseaworthi-

ness of the vessel at the time she sailed by reason of

the stowage of her cargo and because her decks were
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not tight, broiig-ht this proceeding to recover the

amount thereof.

The cargo having been received in good condition

and damaged while in the carrier's possession, the

burden is on the claimant to show that the ship was

seaworthy at the time she commenced her voyage

and that the damage was caused by perils of the sea

or other matters excepted in the charter party, and

this I think has been done.

My conclusions in brief are, (1) that the cargo was

not improperly stowed. It was distributed in the hold

and between decks in the proportion usual in such

vessels.

The testimony of the captain and the officers of

the vessel is that the stowage did not affect the navi-

gation of the vessel, and that she was not stiff and did

not labor unnecessarily. (2) The vessel was sea-

worthy in her hull when she sailed. The testimony

of Bains and Garnuchot, two experts of long experi-

ence, shows that she was thoroughly inspected, afloat

and in drydock, her decks, seams and calking exam-

ined and found in good condition, and in their judg-

ment she was in every way staunch, tight, strong and

seaworthy for the voyage, ad their evidence is entitled

to respect.

The damage to the cargo I think is accounted for

by leakage as the result of the severe straining of the

ship and the unusual v/eather encountered on the voy-

age. From April 18 to about the 1st of July the wea-

ther, according to the testimony of the ship's officers,

was unusual and extraordinarilv severe such as thev
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liad never l^efore experienced in a long sea-service.

During that time the sea was very rough and the ves-

sel rolled and strained badly. Her decks were re-

peatedly flooded with water sometimes up to the

rail, and the waves broke over the vessel from one end

to the other. One tremendous wave landed on the

poop-deck, tore away the wheel-house, carried away

two men at the wheel and injured two others, broke in

the wall and door of the chart-room letting a large

quantity of water down through the staircase into the

saloon and apartments aft; some stanchions were

carried away and rivets loosened. Such pitching and

tossing would be likely to cause the leakage which

occurred in this instance and the damage caused

thereby is, in my judgment, attributable to sea per-

ils.

It was claimed at the argument, although not stat-

ed in the libel that the vessel was unseaworthy at the

inception of her voyage because of an opening into

the sailroom and storeroom. This opening was used

many times a day and it could not have been battoned

down without great inconvenience to the officers and

crew of the vessel, and without seriously interfering

with their work in navigating her. It was protect-

ed by the poop-deck which was a water-tight deck al-

most as strong as tlie main deck and much less ex-

posed to the water. Furthermore there w;i.s no evi-

dence that the construction of the vessel was faulty

in this respect and I do not think the court should so

find without any evidence to that effect.

Upon the whole record, my conclusion is that the
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libel should be dismissed and it is so ordered.

And afterwards, to wit, on Monday, the 29 day of

April, 1912, the same being the 49 Judicial day of

the Regular March, 1912, Term of said Court;

Present: the Honorable R. S. BEAN, United

States District Judge presiding, the following

proceedings were had in said cause, to-wit:

hi the District Court of the United States for the

District of Oregon.

GEORGE H. C. MEYER, et al,

Libellants,

vs.

BARQUE "BABIN CHEVAYE,"
Respondent.

This cause heretofore submitted upon its merits

came on regularly at this time for the decision and de-

cree of the Court and thereupon after due considera-

tion, the Court being fully advised in the premises.

It is hereby Considered, adjudged and decreed that

the libel herein be and the same hereby is dismissed

and that the respondent have and recover of and from

the libellant its costs herein taxed at $310.12.

R. S. BEAN,

Judge.

Dated this 29th day of April, 1912.

And afterwards, to wit, on the 9 day of April, 1912,

there was duly filed in said Court, Depositions

and Testimony, in words and figures as follows

to wit:
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[Testimony Taken in Open Court.]

/// tJic District Court of the United States for the

LXistrict of Oregon.

MEYER, WILSON & COMPANY,
Libellants,

vs.

THE BARQUE "BABIN CHEVAYE",
Defendant.

BUREAU FRERES & BAILLERGEAU,
Claimant.

Portland, Ore., Friday, April 5, 1912, 10 A. M.

Mr. WOOD: This is a case in which Meyer, Wil-

son & Company are lil^ellants, against the French

barque Babin Chevaye, and the circumstances as set

up in the pleadings are substantially as follows : That

she left Antwerp in April, I think it was, of 1910.

Mr. McCAMANT: February 16, 1909.

Mr. WOOD: February 20th, with cement and

steel consigned to Meyer, Wilson & Company of this

city; that upon arriving here it was found that the

steel wTiS badly rusted, and the cement hardened,

and damaged 1)y sea water. The ship contends thnt

this was sea peril within the exceptions of the bill of

lading, and the evidence taken shows substantially

that they had a good deal of heavy weather, and on

May 6, 1909, she was pooped by a heavy wave that

crushed in her house, and the water went down into

the cabin until it was more than mid leg deep, and

found its way into tlie sail room and store-room, and

thence into the hold. Now, one of the contentions
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that will be made by the libellants is that she was im-

properly loaded, in that she was too stiff, as the sail-

ors call it, having too much weight in her lower hold,

and labored too heavily; another is that her decks

were leaking and faulty, and that the sea water went

through the leaky decks and damaged the cargo; and

third, that there was an open hatch in the store room,

through which the water of this great wave went

down into the hold, and caused the damage. The bur-

den of proof, I take it, is upon the respondent to show

that the damage was due to sea peril, to excuse the

fault of the ship, and therefore, I will proceed first.

merely to show the extent of the damage, and noth-

ing else. Most of the testimony has been taken in

depositions; that is, depositions taken here, and de-

positions taken in Europe by the respondents.

Mr. McCAMANT: May it please the Court, my
view of the law as to the burden of proof, perhaps,

does not differ materially from that of counsel for

libellant. If they can produce a clean bill of lading,

showing that they received this cargo at Antwerp in

good condition, and then follow it U]) with proof that

it reached here in bad condition, I admit that th'it

throws the burden of proof on us in tb.c first instance.

But then, if we make out a prima facie case, showing

that the vessel was seaworthy when she left Antwerp.

and if we further show accidents of navigation, such

as would account for the condition in which the cargo

reached here, then, as I understand the lav.-, the bur-

den of proof shifts once more to the libellants, and it

devolves upon them to show that the damage to the
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cargo was due to some other cause than accident of

navigation, or peril of the sea, which we have proved.

That is my view of the law. I have some authorities

which, at the proper time, I will call to the attention

of the Court, if there be any dispute between us as to

that. I admit in the first instance, if that is necessary

—not for Mr. Wood to show this—that the goods

were received in good order at Antwerp, and received

in bad order in Portland. As regards the evidence,

your Honor, we rely partly on the language of our

contract, and partly on the Harter Act. I am not pre-

pared to say to the Court at this time that [here will

be any difference in the legal responsibilities of the

parties whether there was a charter party or not,. In

other words, I think the effect of this charter party is

very closely akin, if not entirely the same, as in the

Harter Act in reference to the liability of the ship

owner. The charter party contains 'i guarantee on

our part that our vessel was seaworthv; we must

show the Court that she was equipped at ihe time

this voyage started, for that charter oi voyage and

that charter or cargo, and I think we v.'ill be a')le lo

satisfy the Court upon that point. That will he, per-

haps, the most important point in the case. ^Ve will

be able to show, by the evidence of the men wlio ex-

:unined the ship at the time she started. Tlrjl she was

lliOroughly overliauled. put in dry-dork, a coiiipira-

tively ncv\- ship, a ship that h:id been built Irss than

eight years at the time the voyage started. We will

show she was thoroughly overhauled, and everything

was put in first-class condition ; a thorough inspection
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was made, and that the vessel was given her rating

as a first-class French sailing vessel at the time she

started. As regards the stowage of the cargo, the

testimony will show, your Honor, they put 954 tons

between decks, and 2030 tons in the lower hold. My
view of the law, your Honor, is that the only ground

on which we can be held liable, are the grounds al-

leged in the libel, and are only two: One, that the

decks of the vessel were not tight at the time she

started—that they were leaky decks—and, secondly,

that the vessel was stowed so negligently that an ex-

cessive amount of cargo was jDlaced in the lower hold,

and an insufficient amount of cargo between decks,

with the consequent effect of requiring the vessel to

labor heavily, rather than ride the waves easily. Now,

I think we can show your Honor that there were

954 tons of this cargo—a cargo of a little less than

3,000 tons—954 tons were in between decks, and

2030 tons in the lower hold.

COURT: How was it distributed between cement

and iron?

Mr. McCAMANT: There were some of each in

both holds. Perhaps I can best indicate my point by

passing up to the Court what we claim the evidence

will show. There was a considerable quantity of

coke in the lower hold, and no coke anywhere else

(Showing diagram). This line here, your Honor, is

the line which separates between decks and the lower

hold. Now, there was a considerable quantity of ce-

ment—the largest quantity—in the lower hold.

COURT: 450 tons.
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Mr. McCAMANT : Yes. Perhaps there was some

more elsewhere in the lower hold. I am not so sure

as to that. There was also some cement in the be-

tween decks, and some flat iron in between decks

—

some pig iron in between decks, and some further iron

down in the lower hold somewhere here. This is in

French, and it has been impartially translated with

the red ink notations, but the evidence will probably

be to the effect that the general rule, (which we con-

tend is only a most general rule subject to considera-

ble modification and exceptions as to particular ships)

is that two-thirds of the cargo should be in the lower

hold, and one-third in between decks, and we shall

offer evidence to show that that rule is subject to

some modification as regards French vessels. The

rule primarily is a rule applicable to English vessels,

and French vessels carry a heavier superstructure

than English vessels; and we shall show the rule sub-

ject to some modifications in that respect. And we

expect also to be able to show the Court that one

vessel with another will differ considerably, and that

the man who knows best whether a vessel has been

properly stowed is the master of the vessel, who ob-

serves how she navigates after she gets to sea ; that

after a captain has navigated that vessel on one voy-

age, he knows better than any one else how much

should be in between decks, and how much in the

lower hold. We shall offer evidence to show that this

vessel navigated properly. No trouble with her nav-

igation ; we shall further offer evidence to show if

there was any departure from the rule, it was so slight
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it could have made no appreciable difference in the

navigation of this vessel. So much on the question

of stowage of the cargo.

Now, as regards the condition of the decks, your

Honor, I think we shall be able to satisfy the Court

that the decks were perfectly tight at the time the

vessel left Antwerp; that there had been a. complete

overhauling of her, and the only two points of evi-

dence which we think the libellants will be able to

seize on to indicate a contrary conclusion are these:

One of them is that when a vessel had gotten past

the Equator in the southern hemisphere, there was

some recaulking of the poop deck. Now, the evi-

dence will show that the poop deck was caulked in

this case, as with most French ships, with putty, and

that when the vessel experiences the extreme heat of

the torrid zone, the putty will crack, and some re-

caulking will be necessary on the poop deck. Further-

more, the evidence will show the Court, I think, be-

yond preadventure, that the plan of the ship is such

that a little leakage in the poop deck couldn't possi-

bly damage the cargo. The testimony is to that ef-

fect. Here is a plan of the vessel, your Honor, which

has been identified by deposition, and to which I will

call the attention of the Court.

This is the line dividing the lower hold from be-

tween decks. This is the upper deck of the vessel.

Your Honor will notice how much superstructure

there is above the upper deck, which is the point to

which I directed the Court's attention a moment ago.

The poop deck begins at that point, and runs up to
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the rear of the vessel, or nearly to the rear of the ves-

sel, and the officer's quarters are in this part, under-

neath the poop deck and on the main deck of the ves-

sel. The main deck and the water-tight deck of the

vessel is this one which lies under the poop deck. A
little leakage on the poop deck would make it incon-

venient for the officers around the bedding and quar-

ters where they live, but would not affect the cargo

which lies below the main deck, and for the most

part below between decks.

Now, as regards the leakage, there is no doubt

whatever, your Honor, that this cargo reached here

more or less damaged. There will be no dispute on

that subject, and no doubt that certain water got

down into the cargo. The testimony will show, your

Honor, that the ship experienced a voyage of more

than usual severity ; that when she got in the neigh-

borhood of Cape Horn, or got around Cape Horn

—

Mr. WOOD: Cape of Good Hope.

Mr. McCAMANT: No. Cape Horn.

COURT: Most French vessels go by the Cape of

Good Hope, don't they?

Mr. WOOD: Good Hope.

Mr. McCAMANT: Good Hope. Then T have been

in error, your Honor. The testimony of two seamen

whose depositions have been taken is to the effect

that they never experienced such weather as the ves-

sel struck on this voyage; not only for the severity of

it, but for the continued stretch of bad weather—no

let up to it for six weeks. Now, on the 6th of ^lay,

1909, an incident occured to which ^Ir. Wood has di-
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rected the attention of the Court. The vessel was in

the midst of a tremendous storm, and while the ves-

sel was in the trough of the sea, with the bow climb-

ing up out of the trough, and the stern of the vessel

pretty well down in the trough of the sea, a tremen-

dous wave—which I think one of the witnesses de-

scribed as a wave mountain high—came on the ship,

and completely engulfed it, and broke in the door of

the chart room—this door here, your Honor, and car-

ried two seamen overboard, and disabled two more

men, two lives were lost at that time, and the vessel

would unquestionably have been wrecked—she was

beginning to yield to the force of the wave when

these two men at the wheel were either carried over-

board or disabled—carried somewhere so the)

couldn't continue their work, but another man who

was on deck and jumped and took the wheel just in

time to save the vessel. In fact, the confusion was so

great that the absence of these two men was not dis-

covered until some time after—until roll-call was had.

There was considerable quantity of water that came

in at the time the chart room door was broken. It

went down this flight of stairs; then it came down

to this compartment called the cambuse journaliere.

Now, there was a hatch, which, for the purposes of

navigation, was ordinarily kept open, because it was

used many times a day. It was the only way of reach-

ing down into the sail room and the store room of

the ship ; and provisions and various things of that

sort which the ship's crew had to have were brought

out through that hatch, and also surplus sails as need-
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ed from day to day. So, in order to navigate the ship

that hatch was kept open. So that we shall contend,

your Honor, there could be no liability on the ship for

having that open, under the language of the Harter

Act, and also because of the language of this charter

party,
—

"Acts of God, perils of the sea, fire * * *

Collisions, stranding, and other accidents of naviga-

tion mutually excepted, even when occasioned by the

negligence, default or error in judgment of the pilot,

master, mariners, or other servants of the ship own-

ers." So if it were an error in judgment or negli-

gence, in leaving that hatch open, we think we can-

not be held liable for it. But, as a matter of fact, it is

impossible, as we think we can show the Court, to

navigate the ship and keep that hatch battened down,

for it has to be used many times every day, and we

shall contend we couldn't anticipate this tremendous

accident breaking in this part of the vessel. How-

ever, considerable water got down into the hatch at

that time, and got down between decks, and run to a

considerable extent over the hold. Then six days

later, your Honor,— I think that is in the complaint

—

six days later there was another storm, which was de-

scribed by the witnesses as being even more severe

than this storm of the 6th of May, and the vessel

struck cross seas, and labored very heavily. She had

navigated in good shape, we think we can show, prior

to this time, but she labored very heavily in this sec-

ond storm, and the weather continued for weeks to

be exceedingly stormy, and it was with very great

difficulty that opportunity was had to repair tlie dam-
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age from one storm before another came on, and some

of the stanchions were torn, and some of the rivets

were broken. They were repaired as fast as stress of

weather conditions would permit the captain to do,

and the vessel went into Hobart town and made more

extensive repairs there, and came to Portland experi-

encing some pretty severe weather from Hobarttown

to Portland again. Finally she reached here with her

cargo in this condition which the testimony will

show.

We claim, your Honor, that the condition of this

cargo was due to perils of the sea, and accidents of

navigation, for which, under the Harter Act and un-

der this charter party, we are not responsible. That,

I think, is our case. I may say to your Honor, that we

are more than ordinarily fortunate in that the captain

of this vessel has, since this voyage and one subse-

quent voyage, lived here in Portland, and I am able

to have him here as a witness in person, which is

much more satisfactory than using his deposi .'

Mr. WOOD: In order to accommodate Mr. Bowles,

who is very busy, I will call him oiU of order.

JOSEPH S. BOWLES. A witness called on be-

half of the libellant, being first duly sworn, testified

as follows

:

Direct Examination.

(Questions by Mr. WOOD):

'Q. What is your business?

A. Structural steel manufacture.

O. Were a^ou in that business in September,
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1909?

A. Yes, sir.

O. Did you take the structural steeel that was

brought over by the French barque Babin Chevaye,

consigned to Meyer, Wilson & Company?

A. Yes, sir.

O. What was its condition as to rust at the time

you received it?

A. It was in very bad condition. Salt water rust

eats right into the steel, and in many cases ruins it,

which was the condition in this case.

O. Was it heavily rusted? Give an idea of the

degree and character of the rust.

A. Why, I should say that it was in a maximum
condition of salt water rust, the worst that I ever saw

in all our experience. The pits—where salt water

reaches there and isn't taken off, and dries, eats and

eventually will eat way down like a pit mark in steel.

O. Was that the condition of this?

A. That was the condition of the major portion

of it.

O. And you made settlement with Meyer, Wilson

& Company by which allowances w-ere made for the

damaged condition?

A. Oh yes, we exacted heavy damage.

Cross Examination.

('Questions by Mr. McCAMANT)

:

Q. Mr. Bowles, how do you know^ that this was

salt water rust?

A. Salt water rust forms rather a bright silky ap-
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pearance, and eats into the steel. Fresh water rust

simply causes a little brown coating that doesn't eat

into the steel.

Q. Wasn't there fresh water rust on this steel

too?

A. Yes, on some pieces, but fresh water will not

take hold where salt water

—

O. What is that?

A. Fresh water will not take wherever salt water

has first been taken ; fresh water will have no effect

after salt water forms a scale which is hard in itself,

just like salt incrustations.

O. If fresh water rust had started first, and salt

water rust came afterwards, that would be still fur-

ther damaged?

A. I should presume it would.

Q. You couldn't tell, could you, as to whether any

fresh water rust on this steel prior to the time the

salt water rust got there?

A. No, we don't care—we wouldn't care, because

fresh water rust dosn't hurt the steel.

0. You mean to say if this cargo had come with

fresh water rust on every piece of steel, you wouldn't

have claimed any damage?

A. No, none at all. All steel is that way.

'O. How much damage were you allowed by Mey-

er, Wilson & Company?

A. I don't recall the amount. I didn't look up

anything. The subpoena came down, and I came

right up. The ship arrived something like two years

—nearly three years ago. Of course, I could get the
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exact record in a few moments. It was quite a con-

siderable amount.

(Witness excused.)

ALFRED TUCKER, a witness called on behalf

of the libellant, being first duly sworn, testified as

follows

:

Direct Examination.

(Questions by Mr. WOOD):
0. Mr. Tucker, you are the agent in this city for

Aleyer, Wilson & Co. ?

A. Yes, sir.

O. What is the name that they go by abroad?

A. Wilson, Meyer & Company.

Q. And were you such agent in September, 1909,

when the Babin Chevaye came in?

A. I was.

Q. Did you see that cargo?

A. I did.

O. What was its condition—both the cement and

the steel? Just briefly describe it.

A. Part of the cement was discharo-ed before any

of the steel and many of the barrels were damaged

by salt water. The hoops were very rusty, showing

salt stains on them, and the contents considerably

damaged. The steel

—

'O. I want the state of the cement first. What did

you do now about that cement in the way of reduc-

ing the damage and preparing it for market?

A. We separated the good from the bad barrels,

and after billing the good liarrels, we upended all
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those which showed signs of damage, water damage,

or where the barrels needed repairing. In this in-

stance we set aside either 1017 or 1071 barrels, as

more or less probably damaged, and they were put

away to one side, to be looked at later on after the

ship had completed the discharge of her cargo at that

dock, so as not to take up too much time then. Then

we took the steel, delivery of the steel

—

O. No, but didn't you do something to this cement

to prepare it for market and reduce the damage?

A. Oh, yes.

O. Just finish up about the cement.

A. As soon as it was convenient, I had men on the

dock to open up some of the barrels, so that I might

examine the contents, and I found a large majority

of this 1017 or 1071 barrels—or this number which

had been set aside, as more or less damaged ; they

took out the heads from a number of barrels ; they

cut open a number of barels so as to get at the actual

condition of the contents; and as soon as we had de-

termined upon the number of barrels that were really

water damaged, we had men go to work to repack

that cement. They would empty the barrels, in many

cases, by simply taking out the head carefully, and

then emptying the barrel on the dock and rejecting all

of the hard or set cement; would repack the good

stuff into other barels or even into the same barrels

if they had been sufficiently dried out in the mean-

time, and in this way we discovered 961 barels—that

in the repacking of this 961 barrels we actually re-

packed 805, and the others we found we could put in
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condition by hammering, that is breaking up ; the

wood of the barrels had become damp from the water

on them in the hold, and that had gone through so

that the cement had absorbed a certain amount of

moisture, not enough to actually set the cement, but

what we call cake it ; then all of this cement, either

hammered or repacked, we sell as repacked cement

—

not as good cement.

'O. Sell that at a reduced price?

A. Yes, always. Until the end, the last few bar-

rels, along towards the end—let's see—this cargo ar-

rived the latter part of August, and by the next spring

cement was a very scarce article in this market, and

we were able to get a considerably better price for

what we had remaining of this damaged stuff, all the

good having been sold previously, so that the loss was

not very severe.

O. Xow, take up the steel. Describe that.

A. Tlie steeel came out showing at first—much

of it showed onh' fresh water rust; that is presumalily

fresh water rust ; it might have been caused l)y sweat

;

it might have been caused by rain or snow; but as we

got down near the bottom of the vessel, the steel all

came out in terrible condition. The bars, small bars

which were supposed to be all separate, in bundles in

other words, came out in such a badly rusted condi-

tion that they were all stuck together by the rust. We
would find often six or eight or even more bars abso-

lutely stuck together by the rust, and so that they had

to be really pried apart. The other kinds of steel,

structural steel, angles, channels,—I think there were
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no beams in this lot of steel—showed very serious

rust conditions ; in fact all the channels that were ly-

ing with the sides of the channels up—that were stow-

ed that way—just simply had salt water lying right

in them, right along. They were in very bad condi-

tion ; worse practically than anything I think I have

ever seen before in that class of goods.

Q. Did you sell this steel or was it for the order of

Mr. Bowles?

A. This steel was all sold prior to shipment to the

Northwest Steel Company, of which Mr. Bowles, I

believe, is president.

Q. And you had to allow him a lose from dam-

age—reduced price?

A. Yes, sir.

O. I will show you a statement and ask if that is

a true statement taken from your books, showing

your actual damage or loss on both iron and ce-

ment.

A. Yes, sir.

Mr. WOOD : I will state to the Court that the li-

bel will be found to be I think about $6,000.00. The

libel was brought in order to seize the ship and be-

fore the damage was known and was estimated from

the way the iron came out. We thought the entire

cement cargo would be ruined, but when it came act-

ually to repacking it and disposing of it, it has reduced

the actual damage to the amount here stated, $1,-

491.26.

COURT: On both the iron and cement?

Mr. WOOD: On both the iron and cement, that
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is the total damage.

Statement offered in evidence and marked "Libel-

ant's Exhibit A."

Mr. McCAMANT: I have agreed that the state-

ment may stand in lieu of the book. I don't care to

put the witness to the trouble of bringing his books

up here.

O. I will ask you if these are the bills of lading

upon which the cement and steel were received by

the ship.

A. Yes, sir.

Mr. WOOD: We make the offer, Mr. McCamant,

to show they w^ere received on board in good order

and condition.

Mr. McCAMANT: I don't think we have any ob-

jections to that.

Bills of lading marked "Libellant's Exhibits B &
C."

Q. Do you know where this cargo from the ship

was stored—what part of the hold?

A. In a general way.

O. Well, state wdiat you know and how you know

it.

A. There was cement stowed in between decks.

I am not able to say of my own knowledge how many

barrels. There was some plate steel—steel plates, as

they are called ; there was a lot of marble, A'^enetian

red in barrels : a lot of talc in barrels or bags, and a lot

of other general cargo, small stuff, and in the lower

hold was a lot—some cement, and ill of the steel other

than the plates ; a lot of pig iron and coke. I omitted
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to mention that there was some pig iron in between

decks, but how much I cannot say of my own knowl-

edge.

Q. Now, in proportion—in relation to this two-

thirds and one-third rule of weight, how would you

say that she was stowed in that regard?

Mr. McCAMANT: I object. This witness hasn't

qualified to be able to speak as to that. He says he

doesn't know of his own knowledge how many bar-

rels of cement or how much pig iron or anything

about it. How could he tell the court about the dis-

tribution by weight?

Mr. WOOD: I don't believe he can advise the

Court precisely, but I think any man who has been in

the business as long as he has can give a general esti-

mate.

COURT: If he examined the vessel after her ar-

rival here he might give his impression, I sup-

pose.

Mr. WOOD : Simply for what it is worth, is all.

Mr. McCAMANT: Save an exception.

A. I might be, if I was certain just how much

weight of the cargo had been stowed in between

decks, but as we did not actually take steps to find out

just what was stowed in between decks until the car-

go from between decks had been discharged, we

could only—I could only estimate the amount. I went

carefully over it and figuring up the number of bar-

rels of cement and taking the weight of the general

cargo from the manifest—bills of lading and customs

report—I arrived at the conclusion there was not to
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exceed eight hundred to eight hundred and fifty tons

in between decks. I took steps then to cable to the

other side to find out from the stevedores who loaded

the vessel how much weight they had put in, because

I was of the firm opinion that there was not a suffi-

cient quantity of cargo stowed in between decks. All

the evidence tending to show that there was too great

a weight in the lower hold and not enough in between

decks.

Mr. McCAMANT: I move to strike out the last

sentence of the witness' answer.

COURT: Yes.

A. I therefore cabled to our house in Liverpool to

ascertain the weight of the pig iron in between decks.

They replied

—

Mr. McCAMANT: I object to the cable reply.

Mr. WOOD: Never mind, it is not competent for

you to state the reply. Just give your ow^n impres-

sion from your own investigation.

A. And from the reports that I received

—

Mr. McCAMANT: I object to investigation based

on reports received.

A. My own observation on the dock?

O. Yes.

A. Arrived at the conclusion there was not to ex-

ceed eight hundred to eight hundred and fifty tons of

cargo in between decks.

'O. And how much was the total cargo?

A. 2960—2980 tons.

Q. Nearly 3000 tons ?

A. Just under 3000 tons.
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Cross Examination.

(Questions by Mr. McCAMANT)

:

Q. Mr. Tucker, do you say you got the weights

from the manifest of the ship?

A. Yes, partly.

O. Don't you know that the manifest did not con-

tain the weights of that cargo?

A. No.

O. Are you sure, Mr. Tucker, that there are any

weights on that manifest?

A. To the best of my knowledge and belief there

are.

Q. When did you see the manifest?

A. I saw it this morning.

'Q. You saw the manifest this morning? And you

tell the court that the weight of the cargo was listed

on it?

A. To the best of my knowledge and belief it is. I

have never paid much attention to it and I say I got

it from the manifest and bills of lading. To the best

of my knowledge and belief it is on the mani-

fest.

Q. When was it you began to make this estimate

as to how much of the cargo was in between decks?

A. As soon as we found the cargo was coming out

in such seriously damaged condition.

O. And you didn't find that until between decks

had been completely discharged, did you?

A. Oh, we found considerable damage before be-

tween decks were all discharged, and we had reason

to believe, by examination of the cargo in the lower
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hold that there would be materially more. We came
to the conclusion, even before between decks were

discharged, that there had been serious damage.

O. Now, Mr. Tucker, did you weig-h this carg-o as

it came out?

A. I, personally?

O. Did any one in you employ weigh it as it came

out?

A. No, the Customs House officials did weigh all

her cargo. We never interfere with them.

Q. They would only weigh so much of the cargo

as called for a tariff based on weights, wouldn't

they?

A. No, they weigh the coke, which has the ad

valorem duty.

O. Well, isn't the ad valorem dut}^—isn't the duty

on the coke so much per ton ?

A. No, ad valorem.

Q. Do you mean to say that they weigh the whole

cargo, then—the Customs House people did?

A. You mean every single bucket of cement and

every piece of coke ?

Q. Yes. Did they weigh each cargo?

A. If you mean that, no.

Q. They did not?

A. No, not that way.

O. Do you know what they do weigh and what

they do not?

A. They weighed a percentage, as they always do

in the case of cement, a certain number of barrels.

And in the case of the coke they weigh so many tubs
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and count the balance, and average the weight as

ascertained from those that they did weigh and from

the number.

O. Don't they have at the Customs House a gen-

eral rule that a barrel of cement weighs 400 pounds?

A. No.

O. They don't?

A. I never heard of it if they do. A barrel of ce-

ment is supposed to weigh 400 pounds, but it is the ex-

ception to have it weight that much, particularly con-

tinental cement. The average weight of continental

cement, to my mind, is not to exceed 396 pounds.

O. Was there any weighing of that cargo dore ex-

cept what was done by the Customs House peo])le?

A. As far as I remember the pig iron was all

weighed after the Customs House got through witli

it, for the purpose of delivering to customers, but I

won't swear to that. That is my recollection of it,

and further we may have weighed a good many b',r-

rels of cement, being very disappointed at the Vv'cight

charged us for duty purposes by the Customs Tlouse,

for as I remember it novv^ the weight of that cement

was given by the weighers at 403 pounds and a frac-

tion per barrel, as against a usual weight of 396 or

seven, and we came to the conclusion that the bar-

rels being all wet with sea water and sweat from *he

vessel, were all badly damaged and had al)sorbed

several pounds of moisture per barrel, average.

'O. Are you sure you weighed any of tlie ce-

ment?

A. Yes, I saw a number of barrels weiglied my-
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self; had men put them out—thai is, maybe half a

dozen ; I couldn't say now, because I had no reason

at that time to remember.

O. Did you make a record of the weight of those

barrels?

A. I think not.

O. Did you make a record of the weight of tlie

pig iron?

A. Surely. .

O. That you weighed?

A. Certainly.

O. Where is that record?

A. In our books, where we charged—no, hold on

—all this pig iron, as I recall now, was sold to the

Northwest Steel Company and we charged them l)y

the Customs House weights. Whatever they d-'d aft-

er that I don't know.

O. Then, if it was charged—if it was sold on Cus-

toms House weights it was not re-weighed under

your direction, was it?

A. Not under our direction, no.

Q. You don't know whether it was re-weighed at

all, do you?

A. No.

'O. And in any event you don't know there was

any weighing of the portion in between decks as

compared with the portion in the lower hold, do

you ?

A. No.

O. If there was any weighing it was weighed aft-

er the entire cargo of pig iron had been put togcllicr,
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wasn't it?

A. Well, the entire cargo of pig iron, as far as J

recall, Mr. McCamant, was not all discharged at one

dock, therefore it couldn't have been all placed to-

gether. I may be mistaken about that ; that is only

my recollection of the affair. I believe part of it was

discharged at the Northwest Steel Company's dock,

a part of it at the Lower Columbia, and a part at the

Upper Columbia, or it may all have been discharged

at the Columbia docks, Upper and Lower.

Q. But in any event, Mr. Tucker, it was not se,2^-

regated on discharge?

A. No.

O. With reference to the place where it had been

stowed on the vessel, was it?

A. No, sir, it was not.

Q. And any weighing that took place here was

not the weighing separately of so much as was in be-

tween decks, was it?

A. No, sir.

O. And except as the Customs House people did

the weighing you don't know of any weighing that

was done except these few barrels of cement that vou

speak of?

A. Here, or on the other side?

O. Here in Portland?

A. Here? Yes, that is all I know, but we weighed

some of the general cargo that I think the Customs

House did not weigh. We often do that, to ascertain

whether the weights as given in the bills of lading are

correct.
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'O. You weighed some of the general cargo, you

say?

A. I think in all probability we did with that ves-

sel's cargo for the simple reason that it is customary

for us to do so.

O. Have you an}^ recollection as to this particular

cargo ?

A. Not sufficiently to be able to say for a cer-

tainty; I merely say we may have done so.

O. Will you examine this plan of stowage and

state whether or not that agrees with your recollec-

tion as to the way in which that cargo was stowed ?

A. Do you mean as to the general plan of stow-

age?

O. Yes.

A. This is so many barrels of cement along here.

O. I believe you said you could only testify in a

general way, did you not, about the stowage?

A. Yes.

0. Well, state in a general way whether this is a

correct plan of the stowage of the vessel.

A. Yes, as far as between decks is concerned,with-

out anything to say about the weights of these things

in here. I don't know anything about that. The actu-

al number of barrels there, of my own knowledge.

Yes, as far as the general plan of stowage is concern-

ed, I believe it is.

Mr. McCAMANT: We offer this in evidence.

Sketch marked Claimant's Exhibit I.

Mr. WOOD: Simply to illustrate his testimony

I don't object to it.
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Q. There was this general cargo—except the

whiskey—was in between decks, was it, Mr. Tucker,

the mineral water and the sundry packages and the

seeds and the marble?

A. All of that, I believe.

'O. And the talcum?

A. Was in between decks. The whiskey was tak-

en care of separately in a specially blocked off space.

Q. And that was in the lower hold?

A. No, I think you will find that that was in the aft-

er end of between decks, in the part reserved in stor-

age, probably in the lazaret, something of that sort.

Q. There was pig iron and plate iron in between

decks, was there not?

A. Well, changed into plate steel, yes.

Q. Yes, plate steel, and there was ochre?

A. Yes.

Q. And Venetian red in between decks, and all

the coke was in the lower hold?

A. Yes.

(Witness excused.)

Mr. WOOD : Mr. Walter Beebe will be here this

morning. He is only to testify as Mr. Bowles did,

as an officer of the Northwest Steel Company, as to

the condition of the steel, and if he comes in I would

ask leave to put him on the stand. Under my the-

ory of the law, we have here offered proof as to the

condition in which the cargo was received, and that

it was received aboard in good condition and I think

the burden of proof now rests on the ship to excuse

the bad condition, and any further testimony that T
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offer will be in rebuttal of that, so I will close this

stage of the case.

Mr. McCAMANT: May I ask Mr. Tucker, be-

fore that is done, one or two additional questions

upon cross examination?

Mr. WOOD: Yes.

ALFRED TUCKER. Recalled for further cross

examination.

(Questions by Mr. McCAMANT)

:

O. Mr. Tucker, did you pay the Northwest Steel

Company this sum of $597.00 loss on Libellant's Ex-

hibit "A"?

A. Yes, sir.

'O. You know that they got that money?

A. Yes, sir.

O. How did it come that you charged storage on

the cement? That storage would have been neces-

sary to pay would it not. in any event, whether the

cargo had been damaged, or otherwise?

A. No, sir, ])ecause I only made an average charge

there, or rather, I charged for the additional stor-

age over and above what we would have had to pay,

had the cargo been in good order and condition, be-

catise all that was in good order and condition was

sold a long time before we were able to repack and

get rid of the damaged, and therefore it was only

fair to include the storage charges on the actually

damaged cement.

Q. As a matter of fact, you could have sold that

damaged cement as soon as the re-conditioning pro-

cess was finished, couldn't vou?
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A. We did. It was all practically sold before it

was re-conditioned, subject to being re-conditioned.

Q. Did it take four months to re-condition the ce-

ment?

A. Yes. Not in actual work, but through our in-

ability to obtain competent labor to do the work.

Q. Well, there must have been help that was

available here in less time than four months, to do

that work.

A. Ample help, but not competent to do that work

satisfactorily;

Q. Are those the prices at which you actually sold

the cement?

A. Yes.

(Witness excused.)

WALTER BROWN BEEBE. A witness called

by the libellant, being first duly sworn, testified as

follows:

Direct Examination.

(Questions by Mr. WOOD):

Q. Mr. Beebe, you are connected with the North-

west Steel Company, are you not?

A. Yes, sir. ^

O. And were you so connected in September,

1909?

A. Yes, sir. <

Q. And your company took the steel—in fact, it

was imported for your account—that came in on the

Babin Chevaye?

A. Yes, sir.
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O. State what was the condition of that steel, as

to rust.

A. It was very badly rusted by salt water, which

produced a heavy scale, under which—the effect of

the salt water—the steel continued to act.

O. You remember what was allowed you in the

settlement?

A. I ha\'e hastily taken off these figures from the

books, if you want them.

Mr. WOOD: Yes. No objection?

Mr. McCAMANT: No.

Q. Yes, just state them.

A. We had on account of rust a claim of v$l 116.00,

the details of w^hich are 32000 pounds 3-8" bars that

were practically destroyed; in other words, we figur-

ed 80 per cent : and 20,000 pounds of the same size

we figured 50 per cent. For 5,000 pounds of the

same size we figured a 20 per cent damage. There

were 4,000 pounds 1-2" bars we figured damage to

the extent of 20 per cent, and 5,000 5-8" to 1" bars

which we figured damage to the extent of 10 per

cent. The reason for subdividing the sizes is because

each size—those three sizes carry different prices.

And v^T afterwards compromised that claim on the

basis of allowing them a credit of $597.00 in order to

get the matter settled. It is so long ago I have for-

gotten just how we arrived at that compromise.

Cross Examination.

(Questions by Mr. McCAMANT)

:

O. What did vou do with this material, Mr. Bee-
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be? What did you do with this merchandise?

A. We imported for re-enforced concrete pur-

poses.

Q. Did you use it for this purpose?

A. We used some of it; after we cleaned it all up,

to another—sold it at job lot.

Q. Sold to another. What did you get for it when

you sold it to another firm?

A. I don't remember. I can tell you by reference

to the books. If I recollect correctly, we sold for less

than we paid for it, to clean it out.

(Witness excused.)

Libellant Rests.

Mr. McCAMANT: I offer in evidence, your Hon-

or, the deposition of Emil Garnuchot, taken under

stipulation.

Mr. WOOD: Xo objection.

Whereupon deposition was read.

^Ir. WOOD: I wish to object to, and move to

strike out the introduction of the rules of the Bureau

\ eritas and reference to them, and also the testimony

of the witness as to what the French law requires,

etc., as being incompetent and immaterial. What is

material here is what was done actually in the way of

inspection and I don't think he is competent to prove

those laws, nor do I think material to be proven. They

might require a certain thing to be done. Our ques-

tion is, was it done?

COURT: That will be admitted subject to the ob-

jection as it stands in the record.

Mr. IMcCAMANT: I now will read the flepo-
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sition of Eugene IMeeiiwissen, the tally clerk.

Durii.g" the reading' of this deposition, Mr. McCam-

ant explains as follows: Speaking of the stowage plan

of this deposition (answers to interrogatory 9 etseq),

"I think this is identical in all respects to the one I

offered this morning except that the latter has the

red ink translation on it. I may say to your Honor

that I took the trouble myself to go over carefully

these weights and they figured—assuming that

the barrels of cement go 400 pounds and assuming

that a thousand kilos make a ton—it figures exactly

954 tons in between decks."

COURT: Does this refer to English tons?

ton.

Mr. WOOD: Must be, or it would say kilos.

Mr. McCAMANT: 1,000 kilos, I am informed,

make a ton. My figures in figuring it over differ six

pounds. He says 960,590 kilos.

COURT: Hoy many tons do you say?

Mr. McCAMAis T : 1,000 kilos to the ton.

Mr. McCAMANT: I now offer the deposition of

Captain R. R. Baines.

Deposition read.

Mr. WOOD: You offer these depositions in evi-

dence, and I presume it w^ould be included, and if not

I want to offer them, my notice to you to produce the

statement of when she was last recaulked—it is at-

tached to this deposition.

Mr. ^IcCAMANT: I will now offer the deposi-

tion of Hyppolite Bureau.

Deposition read.
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Mr. McCAMANT: I call your Honor's attention

to this : When the master of the vessel came to

consult me, he told me that the claimant was a French

corporation. I accordingly pleaded that it was a

French corporation, and Mr. Woods has stipulated

that it is a French corporation. It appears from the

testimony of this witness that, as a matter of fact, the

ship was owned by a partnership.

Mr. WOOD: That can be corrected if necessary.

Mr. McCAMANT: I think it may as well go as a

corporation, because the pleadings and stipulations

are in, and that binds everybody.

After the reading of the deposition, Mr. Woods ob-

jected as follows.

Mr. WOOD: I want to object. He apparently is

a mere mercantile owner, or partner. He says he

has never been to sea, is not a seafaring man, and is

not a managing owner. I don't think he is qualified

to state whether the vessel was seaworthy, or was

adequately supplied and moreover, v/here he says that

she was put in good condition—the decks in good con-

dition—it manifestly is all hearsay, as far as he is con-

cerned.

Mr. McCAMANT: It doesn't appear to be hear-

say. The ship was at Antwerp. He may have ob-

served it himself. The fact that he supplied whatever

his captain asked for is some evidence that the ves-

sel was properly supplied, although we will be able

to follow that up v/ith other and better evidence.

COURT: It will be allowed to remain in the rec-

ord, subject to the objection.
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Whereupon proceedings herein were adjourned un-

til 2 P. M. Friday, April 5. 1912.

Friday, April 5, 2 P. M.

Mr. McCAMANT: T now offer in evidence the de-

positions of Captain George E. Pryde, and Herman

Langkopf.

Both depositions read in evidence.

CAPTAIN JOSEPH LEBEAUPIN. A witness

called on hehalf of the claimant, being first duly

sworn, testified as follov/s

:

Direct Examination.

Mr. McCAMANT: I may say the Captain is not

proficient in English and prefers to testify throtigh

an interpreter, and Mr. Wood has agreed that Mr.

Matthes may serve as interpreter.

Mr. j. W. Matthes is thereupon sworn to truly in-

terpret.

(Questions by Mr. McCAMANT)

:

0. Captain, v/hat experience have you had as a

seafaring man ?

A. I went to sea when I was 12 years old and I

h:!ve been 8 vears officer on sailing' vessels exclus-

ively.

Q. What office, if any, did you hold on the Babin

Chevaye in the A'oyage which began on the 16th of

February, 1909?

A. Captain.

O. Prior to this vovajs^c, hov/ extensive had been

vour experience; how constantly had you been at

sea, nnd for how lonq^ a time?
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A. I have navigated 14 years and 8 years, the last

8 years of that time, I was officer.

'Q. In what parts of the world have you navi-

gated?

A. I have made principally the deep sea voyages

around Cape Horn and one or two voyages to the

island of Martinique, on the coast of South Ameri-

ca.

Q. Did you command the Babin Chevaye on her

return voyage from Portland to Europe, beginning in

the Autumn of 1909?

A. Yes.

Q. Did you command her subsequently on any

voyages, and if so, on what voyage?

A. Yes, I made one more voyage.

Q. You mean a round trip voyage?

A. Yes, round trip.

Q. I will ask you to examine the plan which I

hand you and state what that is?

A. It is a plan of sailing vessel of about 3,000

tons of the same type as the Babin Chevaye and l)uilt

at the same yards.

Q. Is the Babin Chevaye built on this same plan ?

A. I only go by what her owners told me, as to

the building. As to that matter I have the same plan,

or the same map on board—I had it on board, signed

l)y the ship builders.

Q. State whether or not to the best of your recol-

lection that map correctly represents the construc-

tion of the Babin Chevaye.

A. Exactly the same, and I believe that even the
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dimensions are the same.

Mr. McCAMANT: I offer in evidence the map
identified by the witness. This has been already in

evidence, I think, Mr. Wood, but under the witness'

deposition.

Mr. WOOD: I have no objection as illustrating

his testimony, but I don't think it has been proven

competent as to the build of the Babin Chevaye. As

a drawing- to refer to and elucidate his testimony I

have no objection.

Marked Claimant's Exhibit 2.

Mr. McCAMANT: I guess I am mistaken in say-

ing it was offered in evidence, Mr. Wood; I don't see

any copy of it.

Mr. WOOD: T don't remember any large blue

print such as that.

Mr. McCAMANT: While I am introducing, you

admit that is the charter party, do you not?

Mr. WOOD: I think it is, yes.

Mr .McCAMANT: I now offer in evidence a pa-

per which is admitted to be the charter party of the

Babin Chevaye for the voyage in question.

Marked Claimant's Exhibit 3.

"0. Captain, what was the condition of the Babin

Chevaye when she left Antwerp on this voyage?

A. She was staunch, strong and

—

O. Seaworthy?

A. Seaworthy, yes, and good condition of naviga-

bility and fit in ever}^ respect to make the intended

voyage.

O. What was done with reference to overhaul-



54 Meyer vs.

ing and repairing the vessel at that time, if you know?

A. She had been examined by one of the surveyors

of the Bureau Veritas and two deep sea captains and

myself as to her condition, and then the vessel was

put in drydock and in drydock all the rivets had been

gone over to see if they needed any repair. Only

just a few aft which had to be replaced or repaired,

and after the vessel had been thoroughly cleaned she

was painted with two coats of paint entirely on the

outside and the ratlin was entirely gone over, if any-

thing was—the ratlin was working all right; deck

has been examined and all the chains and anchors

have been examined to see if they were in good con-

dition ; and then of course in general all of the rivets

all over the ship were examined and looked after, or

looked over.

Q. What was the condition of the stanchions ?

A. They were all in good condition, with the ex-

ception, I believe of one stanchion, which required

some new rivets.

O. Were those rivets put in ?

A. Yes, the surveyor of the Bureau Veritas made

them put it in.

O. What was the condition of the stanchions and

rivets on the vessel when she sailed?

A. In very good condition.

O. What sort of an examination did you person-

ally make prior to the time when the vessel left?

A. I went all over the ship when she was in dry-

dock and went down in the hold and all over the

deck, examined the deck, examined the seams with
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my knife to see it they were properly fixed, and went

np in tlie rigging to see if that was in good shape.

I fotind that part of one of the masts was not quite

in good condition, so I had the mast lowered to ex-

amine and verify exactly what needed repairs. I

assisted in examining the donkey engine with two

engineers appointed by the French Consul, who ord-

ered some repairs to be made to that.

O. Were the repairs made to the donkey en-

gine ?

A. Yes, of course, otherwise they wouldn't have

given me my certificate.

Q. Were the repairs made to the mast as desir-

ed?

A. Yes, everything was found in good conditio

and h;.d been repaired as ordered by the different sur-

veyors appointed.

O. What was the condition of the main deck of

the vessel when she sailed?

A. In very good condition and perfectly water-

tight.

O. What v;as the condition of the poop deck when

the vessel sailed?

A. The same, also; in very good condition.

Q. What was the condition of the hatches and

their coverings when the vessel left Antwerp?

A. They were in very good condition ; there were

three tarpaulins on each hatch and during the bad

v/eather I had a breakwater built over the main hatch,

to protect the tarpaulins.

O. Were these tarpaulins Vv'atertight?
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A. Yes, of course.

Q. Were any of them new?

A. The two lower ones were absolutely new, and

the third one on top, to protect the others, had al-

ready made one voyage.

Q. What was the condition of this third tarpau-

lin?

A. It was in good condition, too; it was water-

tight, just the same.

Q. When was the Babin Chevaye built ?

A. 1901, the same as that.

Q. What is the life of a sailing vessel as a first

class sailing vessel; how long is she ordinarily rated

as a first class vessel?

A. From fifteen to twenty years.

0. Is she ordinarily used after the expiration of

fifteen or twenty years as a sailing vessel of any

other class?

A. Yes, she can go down into second or third

class ; all depends on th econdition she is in and

whether the repairs prescribed by the Bureau Veritas

have been executed.

0. How was this vessel manned when she left

Antwerp in February, 1909?

A. Twenty-five men, all told, among whom three

officers, two boatswains, one mechanic

—

O. Carpenter?

A. Well, the man who runs the donkey engine,

engineer, sort of engineer-carpenter, and the balance

are sailors, and one novice, or one layman, you might

say.
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Q. Apprentice?

A. One apprentice, yes.

O. State whether or not these men were compet-

ent to perform their several duties.

A. Yes, they were all good sailors and capable of

doino- their duty.

O. Was the first mate a competent navigator?

A. ^'es, he had a license of deep sea captain, and

I l3elieve he had navigated for fifteen years.

O. What can you say as to the second mate?

A. He was authorized—had a license to navigate

sailing vessels on the French coast; a certain distance

from shore, according to the prescriptions of the law

he was in command.

O. Was he qualified and capable of performing

the work which fell to him on the voyage in question ?

A. Yes, of course.

O. Did the ship carry—well, he has stated she car-

ried a carpenter. What can you say as to the quali-

fications of the carpenter?

A. For years he had worked in different ship-

building yards where he was principally emplo3^ed as

caulker and for the last years he has taken to naviga-

tion.

O. Did he know his business?

A. Yes, very well.

O. State whether or not this complement of of-

ficers and crew was adequate to the proper navigation

of the vessel.

A. I had one man more than is generally required

;

twenty-four is the usual requirement.
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Q. Would twenty-four have been sufficient?

A. Yes, that would have been sufficient.

O. How was the Babin Chevaye equipped for this

voyage?

A. Had on board the chain, anchors, life boats,

sails and all the necessary material required to make

repairs, substitutes for the pumps and supplies to

last one pear.

Q. What was the condition of the pumps?

A. They w^ere in very good condition and of the

latest model.

Q. State whether or not she carried fuel for the

use of the donkey engine and for other purposes.

A. I had thirty tons of coal.

O. State whether or not that was sufficient.

A. Yes, amply.

Q. State whether or not the vessel was supplied

with whatever was needful to her navigation and the

proper care of her crew.

A. Yes, I gave the orders myself in Antwerp to

put enough material to replace and provisions on

board to last me one year.

Q. Do you know how the carg-o was stow^ed on

this voyage?

A. Yes.

O. Will you examine this book and state what

that is?

A. It is a record of the tally clerk employed and

paid by me in Antwerp, containing all the cargo taken

on board there from day to day.

Q. Please state whether the portions of the cargo
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that arc marked "Entrepont" were actually in be-

tween decks on that vessel?

A. Everything- that is marked "Entrepont" was

put in between decks.

O. I call your attention to the last item noted in

this little book, 940 barrels of cement, and I will ask

3''0U where that portion of the cargo was stowed ?

A. No doubt, or undoubtedly, it was put in be-

tween decks, because it was the last item that was

loaded, and it was impossible to put anything further

in the hold, as it was absolutely filled.

O. I call your attention to an item found on the

second page of the book, entitled Cleveland and Sili-

cates and Ormsby, and T will ask you to state how

much of that iron, pig iron, was stowed in between

decks, if you know?

A. You want to know where that was?

O. Yes, I want to know how much of those items

was in between decks.

A. According to the note behind—in the column

behind—the weight, it says, two and three entreport,

which I interpret and I remember very well at the

time, were about 250 tons between decks and 50 tons

in the hold.

O. Is that pig iron?

A. Yes, that is pig iron.

Q. I will ask you to examine Claimant's Exhibit

1 and state whether that is an accurate plait of the

stowage of the vessel.

A. It is a load plan made by the tally clerk at Ant-

werp and handed to me before the sailing of the ves-
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sel—handed to the first mate.

Q. State whether or not it is an accurate plan of

the stowage of the vessel.

A. As far as the merchandise goes it is correct,

but I don't quite remember the exact quantities.

Q. Do you remember how much of the pig iron

was in between deck.

A. About 250—

Mr. WOOD: I object to the witness answering

from that document, which is papers simply handed

to him by another person. He is reading or refresh-

ing his memory from it, which I don't think is com-

petent.

COURT: If he knows, of his own knowledge. The

tally clerk testified to this.

Mr. McCAMANT: To this last question I .think

perhaps that objection is well taken. What I am try-

ing to do is to re-enforce and corroborate the testi-

mony of the tally clerk, and I think the Captain is

able, in a general way, to do that.

O. Captain, where was the whiskey loaded on this

vessel with reference to whether it was nearer the

lower hold or nearer between decks? I suppose per-

haps counsel will object to your testifying from the

record aside from your recollection.

Mr. WOOD: I thought he was going to point out

the place.

Mr. McCAMANT: It appears perfectly plain

here.

A. It was stowed in a special place in the lazar-

ette, which is closer to the deck than it would be to the
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hold.

O. How did it vary from the level of the hetween

decks—from the hottom of the between decks—how

did the place where the whiskey was stowed compare

with the level of the bottom of the between decks?

A. Half ways between the bottom of the ship and

between decks—the bottom of the between decks.

O. Approximately how mnch of the cargo by

weight was in betv^'een decks, and how much in the

lower hold?

A. At my first calculation in Antwerp, I found

960 tons in between decks, and 2020 in the lower hold

—French tons.

O. Did you ever have any occasion to revise these

figures ?

A. No, it always remained the same.

O. State whether or not the book which I have

handed you is an accurate statement of the cargo car-

ried by the vessel?

A. That book contains the entire cargo, and was

the weights, according to the loads and receipts at the

time of taking them on board.

Mr. McCAMANT: I offer in evidence, the book

identified b}'^ the witness.

Mr. WOOD: I object, and would like to ask a

question or two about it. Did you make this book

out yourself?

A. No.

Mr. WOOD : V.Hiere did you get it from?

A. The tally clerk.

Air. WOOD: At what time?
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A. When the vessel sailed from Antwerp.

Mr. WOOD: When did he make it out?

A. From day to day as the loading had proceed-

ed.

Mr. WOOD : When you say it is a correct state-

ment of the cargo, you mean that you suppose the

tally clerk got it correctly, do you?

A. I said that the weights were correct, accord-

ing to the loading receipts.

Mr. WOOD: How do you know?

A. Because every loading receipt giving the

weight, the weight was put on that book as the

item.

Mr. WOOD : Do you remember what cargo was in

between decks?

A. More or less, practically sure.

Mr. WOOD: Independent of this book you re-

member it?

A. Yes, I know the entire cargo that was in be-

tween decks, but I don't remember the exact weights.

Mr. WOOD: Except as given in this book?

A. I don't know it by memory. If I would look

at the book, I would know.

Mr. WOOD: Without going further, I object to

this book if offered even with the tally clerk on the

witness stand, because I hold it would be a memo-

randum from which he could refresh his memory,

but not put the book in to speak for itself as a witness.

And I object to it with the captain, because it is not

even his own memorandum. He is evidently relying

on it for the statements he is making.
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COURT: Let it be admitted subject to that objec-

tion. It was identified by the tally clerk.

Mr. McCAMANT: No, it is another book, but the

two books were both made out by tliat man at the

same time.

Book marked "Claimant's Exhibit 4."

Mr. WOOD: I didn't know another book. Is there

another attached to his deposition?

Mr. McCAMANT: Yes.

Mr. WOOD: We make the same objection to that.

He can refresh his memory from it, but cannot put

it in to speak for itself as a witness.

O. Would it be possible for any very great mis-

take in the weight of this cargo to escape you, Cap-

tain ?

Mr. WOOD: Objected to as incompetent. That

would be a mere opinion.

COURT: Let him answer.

A. No, I don't think so.

Q. State 3^our opinion with reference to the dis-

tribution of this cargo between the between decks and

the lower hold.

A. You mean in general ?

O. No. on this particular vessel—on this partic-

ular voyage.

A. According to my experience, I considered the

cargo well loaded, and that about one-thtrd was in be-

tween decks, and two-thirds in the hold, and that the

weights were properly distributed so not all the l-!ea\}'

cargo was in one point. The iron had been protected

by wooden boards, and to separate the coke from the
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other merchandise, I had built two solid bulkheads,

and where the seed was loaded, I had put sacks

for protection; and to assist me I had taken Captain

Baines, a surveyor. My first mate was all the time in

the hold.

O. If it had been found when the vessel got to

sea, that the stowage was improper, as to the distribu-

tion of the cargo between the between decks and the

lower hold, would it have been possible for you to

have moved any portion of the cargo, or stores, so as

to have relieved against any error in that regard?

A. I couldn't have done anything with the cargo,

but I could have done something with the provisions

and the coal. I had 20 tons of water, 30 tons of coal

at the botom of the hold, and about 15 tons of pro-

visions, which could have been put in between decks

if it had proven that the ship wasn't properly loaded.

Q. Where were those 15 tons of stores, as it was?

A. The 30 tons of coal were in the hold forward,

and the 20 were in the center, and the provisions were

in the same place as the whiskey was. It would have

been a difficult job to have removed the water if it

had proven necessary, because I had a distiller to get

rid of it, to get it out.

Q. As a matter of fact, how did the ship navigate

when she got to sea?

A. She behaved very well, and I never discovered

anything abnormal.

O. If there had been an improper distribution of

cargo as between the lower hold and between decks,

would you have found it out in the way in which the
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vessel navigated?

A. Yes, by various causes. First, by tbe rolHng,

and second, by the way—or of course the ship would

take contrary to the course given by the rudder, be-

cause when a vessel is properly loaded, it is easy to

kec]) her in her course.

Q. Was there in fact any indication from the way

the vessel navigated that her cargo was improperly

distributed?

A. None whatever.

Q. In case a mistake is made in the distri1)ution of

the cargo, which mistake is the more serious—to put

too much or too little in between decks?

A. According to my experience, I prefer to have

more in tbe hold thrin in ]:!etween decks; particularly,

also, because the ])rovisions are more or less in the

hold, and as they are being used up, the weight in the

hold gets lighter, and the effects of the sea on the

ship are less serious tlian if she is lo.idcd heavier in

the hold than if she had more cargo in between

decks.

O. How were the seams on the poop deck calked

when the vessel left Antwerp?

A. ^''ou mean what condition the seams were

in?

Q. No, what material were they caulked with?

A. They were caulked with oakum and putty.

O. State vvhat is the proper material for tlic caulk-

ing of tlif seams of the poop deck.

- A. It is generally left to the captain, and, in my

o])ininn, I prefer to b;i\'c putty.
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Q. What effect did the heat in the neighborhood

of the Equator have on the caulking on the poop

deck?

A. When we passed the Equator, the wood dries

out, and the putty gets dry and sometimes some small

leaks are caused, which are repaired; and, if we had

pitch on there, the heat would melt this, and there

would be nothing left at all. It would be all running

over the decks.

'O. What happened on this particular voyage,

with reference to the seams of the poop deck, when

the vessel got in the neighborhood of the Equator?

A. I discovered a few leaks which I had repaired

after the rains were over.

O. What was the condition of the vessel after

this—what was the condition of the poop deck after

these repairs had been made?

A. Water tight.

O. What had been the condition of the weather

prior to the time when these repairs were made?

A. I had had normal weather and very warm near

the Equator.

O. Had you had any storms prior to that time?

A. No.

0. Had there been any indication that the vessel

was leaking up to that time?

A. Xo, none whatever.

O. Under whose direction were the log books of

the vessel kept on this voyage?

A. By my two mates—the first and second mate,

and it was O. K'd everv niofht bv me.
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O. Did you always read over the record in the

evening before approving it?

A. Yes, certainly.

O. And did you read it over every night?

A. Yes.

O. Are these the log books of the Babin Chevaye

on that voyage?

A. Yes.

0. Refresh your memory, if necessary, by the

records contained in the log books, and state what the

condition of the sea was on the 18th of April, 1909.

Air. WOOD: We object to the use of the log books

to refresh his memory, as I believe it is established

that the log book itself, in the first place, cannot be

introduced on behalf of the ship, as it is a self-serving

declaration, although it may be used against her, and

it cannot be used as a memorandum as now attempt-

ed, to refresh the memory, unless it was made by the

witness who is on the stand. In other words, these

log books were made by his officers, and T do not un-

derstand he can take their entries, and practically

read them into the record.

COURT : I understood him to say he verified them

every night, and knows them to be correct.

Mr. McCAMANT: And the Journale de mer is

here signed in fact by this witness on each record.

COURT: I think he can use it.

Mr. McCAMANT: I think he should use this to

refresh his memory. No man could carry in mind,

after ^i lapse of two and a half years, the weather and

sea conditions on a particular day.
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COURT: Well, he can testify.

Q. The condition of the sea on the 18th of April,

1909.

A. Bad weather, running sea, violent lowering.

The deck is constantly covered with water, and try to

change the course of the vessel by changing the sails

so as not to roll so much.

O. What was the latitude at that time?

A. 43 degreeds south.

Q. What was the condition of the sea on the

29th of April, 1909?

A. Strong wind from the east, southeast. The

waves continuous, would ship on the vessel. The ves-

sel continuously ships waves. The deck is constantly

full.

Q. What were the conditions on the first of May?

A. Very bad weather. The vessel experiences se

vere strain on account of the condition of the sea.

Violent rolling, causing fears for the safety of the

cargo. The deck is constantly swept by seas. Vessel

strains very much, both in masts, rigging and sails.

The barometer sinks two degrees, which is very rare;

two degrees an hour, which is considered very rare.

Q. What was the condition on the 2nd of May?

A. Sudden change of wind, violent rolling, and

the deck is continuously covered with water.

O. What indication did the pumps give, if any-

thing on this day, as to whether the vessel had, up to

this time, leaked any?

A. So far pumps are always clear, according to

the books.
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Q. What did that indicate as to whether the

\essel had leaked any up to this time?

A. No, it indicated there were no leaks.

O. What were the conditions on the fourth of

May?

A. 10 P. M., a storm is blowing; the vessel be-

haves very well, in spite of the fact that the deck is

constantly covered with water.

0. What was the condition of the wind on that

day?

A. The weather was very strong, quoted here as

nine, the maximum being twelve.

O. That is the wind?

A. The wind was very strong, and is quoted here

as nine, showing the degree of strength of the wind,

the maximum wind being generally twelve.

O. What were the conditions on the 5th of May?
A. The storm continues, and I am obliged to take

sails in. The deck is constantly full, from starboard

to port side. At 5 P. M., the storm increases in vio-

lence, sea is very high, and the seas cover the deck

from one end to the other, and, in order to avoid ac-

cidents, I am obliged to let the ship sail with the

waves.

'O. What were the conditions on the 6th of

May?

A. Two days before it had been storming right

along, and I was sailing under

—

O. 6th of May I am now asking about.

Interrupted: Well. I don't remember now the exact

sails.
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Mr. WOOD: You don't remember the English

word for the sail?

COURT: What do you mean?

Interrupted: Well, he said exactly what sails he had

up.

COURT: Can you tell?

Interrupted: I believe I can tell it from my errors

or protest book, because I translated it from there. Is

it in there?

Mr. McCAMANT: I don't think the sails are

there.

Interrupted: Unless I get the sails exactly cor-

rect, it might be wrong.

Mr. McCAMANT: I don't care particularly about

the number of sails out.

A. The sea was literally mountain high. Decks

were absolutely covered with water, and I couldn't

tell whether the vessel was taking on water from one

side or the other, because the water was running all

over.

Q. At seven in the morning what happened?

A. The wind is blowing a gale; the break water

on the main hatch is carried away by the sea.

Q. Was that the break water which you con-

structed yourself on taking command of the ves-

sel?

A. Yes.

Q. Did this—did the washing away of this l^reak

water, let water into the main hatch?

A. No, because the tarpaulins remained—they

were still there.
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O. What effect did this sea have on the vessel?

A. Considering the condition of the weather, the

vessel behaved very well, and answered the helm,

O. How were the pumps?

A. The pumps were clear.

O. Proceed and tell what happened on that day

and what the condition of the sea and weather was

from time to time.

A. T never saw such a strong wind, and high seas

as on tliat clay. At noon there was a let-up of the bad

wxather which made us hope that the storm would

abate, but about 3:20 P. M., the vessel was caught by

two tremendous waves. The first one didn't hit the

vessel, but lifted the bow so far out of the water that

the stern went out—went way down into the water,

and the second wave at that same moment, landed on

the poop deck, broke in the steering box cover, broke

a few spokes in the wheel, smashed the door of the

cliarl room, and also the wall in between the stair-

case and the chart room, carried away everything

there was in the chart room, maps and everything

movable, and I had just entered the chart room five

minutes before, and so I was swimming around in the

chart room. The water descended the staircase, and

covered all the (pKirters and the saloon with a foot of

water. The two men that w^re at the wheel were

carried awa}', (fallen and Jaoeum. (lallen was found

a little ways off—Gallen was found a little ways fur-

ther on the deck with his arm broken. The second

mate was swept over the entire poop deck, and re-

covered at the bottom of the staircase with a broken
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leg. The carpenter, Quelen, was also carried away,

and was found near the rail with already two legs

overboard, and just—and he was assisted just in time

by another sailor, who was Riou—who was standing

near the chart room. He had his jaw smashed. For-

tunately the first mate, the first boatswain, who stood

near the wheel, grabbed the steering wheel, because

otherwise all of us and the ship would have been lost.

And as soon as I could get out of the chart room, I

had the other men of the watch called so as to assist

him, and I discovered that two men were missing,

and after consulting with the entire crew, it was de-

cided that it was impossible to save the two men, and

as soon as I was able, I—a few hours afterwards, as

soon as I was able, I had the water removed from

the quarters and the saloon, but there was so much

water in the sail room that it had already leaked (low r.

to the between decks.

Q. Will you point out on Claimant's Exhibit 2

how the water went down from the chart room into

the sail room, and from the sail room into the car-

go?

A. The water came over here, over the poop deck,

stove in the door of the chart room and the wall, went

down the staircase, and there was one foot here; in

the aft quarters was one foot of water. The water

went down the little hatch in the sail room, and got

into the between decks, and it has dispersed itself ov-

er the entire between decks, over the steel, because in

between decks, there is a large plate of iron to rein-

force the vessel, and the water has followed this plate
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liirlhcr than half the vessel—the middle of the ves-

sel.

O. The plate of iron yon speak of is in the ves-

sel for what purpose?

A. To reinforce, to strengthen the vessel.

O. State what the hatch leading down into the

sail room and the store room is used for?

A. Nearly every moment we have to go down

their—either for provisions or for sails, or for ma-

terial to make repairs, and at the time that this water

came down the hatch—came down the staircase—one

man had just opened this little hatch and was down

there to get something to repair the sails that had

been torn.

Q. Is it possible, in the practical navigation of such

a vessel as the Babin Chevaye, to keep that particular

hatch battened down?

A. No, we couldn't do that, because we have to

pass through it too often, and it is very seldom that

any water would go down there except in case of an

accident.

O. What was the construction of the wall and

door of the chart room prior to the time when this

storm was encountered?

A. The door and ^vall were in good condition, and

in the eight or nine years that the vessel had been at

sea, there had never been any damage done to it.

(_). What was the condition of the wheel house

pi'ior to the time that this storm was encountered?

A. Very good condition also, and additionally se-

cured with ropes, tied down.
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Q. What did you do with reference to repairing

the damage to the wall and door of the chart room?

A. I made a strong door which would slide back

and forth, and the inside wall I have not repaired be-

cause—I repaired that temporarily with sails to be

able to show the damage done, to the receivers of the

cargo.

O. I didn't understand. What does he mean by

that ?

A. It was on the inside, and consequently was not

absolutely necessary to repair that, and I only repair-

ed it temporarily.

Q. How soon did you make the temporary repairs

that you speak of?

A. Next day.

0. When you got the sails door constructed, what

was the condition of the wall of the chart room as to

whether it was water tight, and would keep out the

sea?

A. You mean the wall and the door?

0. The wall and the door. I think you said the

wall was damaged.

A. On the inside.

0. What was the condition of the door of the

chart room?

A. It is very seldom that water is shipped on the

poop deck, but as it was, it was properly repaired,

but probably not absolutely water tight. Couldn't be

absolutely tight, because the door had to be removed

once in awhile, whenever anybody had to pass.

'Q. Was it possible for you, under the conditions,
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to make any better repairs than you did?

A. No, not while at sea.

Q. Now, what were the conditions on the 7th of

May?

A. Hie weather improves a httle, but the seas

are still so high, that it is impossible to gain any

headway. The vessel is rolling to such an extent,

that fear is entertained for the safety of the sails.

O. Was an inspection made of the masts and rig-

ging on that day?

A. The 7th of May, you say ?

Q. Yes.

A. Yes, we replaced the broken stays, and made

an examination in the masts.

O. What were the conditions on the 8th of May?

A. Gales, considerable rolling. The weather—the

vessel strains very much, as well as the rigging and

the masts. 01)ligcd to sail with the wind behind, on

account of the condition of the sea and of the wind.

The deck is :il)Soluteh- full. During the entire day, we

had to sail with the wind from l^ehind for the safety of

the vessel.

O. What did tlie ]jumps show on this day?

A. The pumps show an increase of five centi-

meters water in the hold.

O. Five centimeters is how many inches?

Inter])reter: About one and a half. I think.

A. It is impossible when the vessel is rolling as

she did at that time to get at the exact fjuantity of

hcighl of the water in the hold, 1)ecause the entire

pump is naturally soaked at the bottom with water,
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and it is impossible to get at the right height in one

place.

'Q, What were the conditions on the 9th of May?

A. The same kind of weather, the vessel strains

heavily, rolling, and a few seas are shipped.

Q. What were the conditions on the 10th of May?

A. The weather is improving considerably, the

wind has let up, but the vessel still suffers from se-

vere rolling on account of the mountain-high seas,

which strain the vessel. On that day, we visited the

hold, and found five barrels of cement loose.

Q. Wliat was done v^ath reference to these bar-

rels of cement?

A. We have re-stowed them, and the entire after

end of cement discovered to be wet.

O. What were the conditions on the 12th of May?

A. Weather awful. Very heavy sea, taking the

ship from the side, and straining enormously the

masts and the rigging. Violent shocks felt through

the heavy rolling, shocking the ship from the stem to

stern. The deck is completely full.

Q. When you say the deck was completely full,

what do you mean?

A. I mean by that that the deck was entirely cov-

ered up to the bulwarks, and that water runs over the

hatches, and that the deck—that the vessel ships wat-

er from the lee side as well as from the off side

—

what do you call that?

Mr. McCAMANT: The wind side.

A. The wind side. At 11 A. M., it is impossible

to continue our course. We steer with the wind.
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O. What was the condition at 1 P. M. on that

day?

A. Weather awful. 1 just mentioned that.

O. What was the condition at 9 P. M. on that

day?

A. A jump of the wnnd from west to northwest,

and on account of the change of the wind, the vessel

shipped some water.

•(). What happened to the railing of the poop lad-

der?

A. The poop ladder was carried away as well as

the covers of the life boats. The third tarpaulin of

the main hatch was carried away, and also the tar-

paulin of the man hole of the pump was torn and car-

ried away.

O. How about the other tw^o tarpaulin on the

main hatch?

A. Those remained intact.

O. Did they remain water tight?

A. Yes, certainly.

0. What happened to the port side of the deck

house?

A. The deck, you say, the deck house?

Q. The port side of the deck house, the 12th of

May.

A. Oh, the port side of the dcek house was entire-

ly dented in.

Q. What was the construction of this side of the

deck house prior to the storm?

A. She was in good condition, and one centimeter

—no, one-half centimeter, I think—one-half centimet-
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er thick of steel and reinforced with additional iron.

Q. What was the condition of the railing of the

poop ladder prior to the time this storm was encount-

ered?

A. Very good shape, built of good wood.

Mr. McCAMANT: If counsel and Court will al-

low me to have the captain step aside, and call Mr.

Barnes—I do not like to detain him.

(Witness temporarily excused.)

RALPH F. BARNES, a witness called on behalf of

the claimant, being first duly sworn, testified as fol-

lows:

Direct Examination.

Questions by Mr. McCAMANT:
Mr. Barnes, what is your occupation?

A. A Deputy Collector of Customs.

Q. How long have you been in the Customs

House?

A. 14 years.

Q. Have you with you the manifests of the i3abin

Chevaye, filed in the Customs House on her voyage

which terminated in August or September, 1909?

A. Yes, sir.

O. Will you produce it?

A. I will

Mr. McCAMANT: I offer in evidence, your Hon-

or, the manifests, and ask leave to substitute copies

for the original.

Q. Could you furnish us with a copy of that blank,

Mr. Barnes, or have you no blanks of that class in

your office?
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A. I will certify a copy if you pre]:>are it. \o\\

may have permission to make copy. We do not make

copy.

Mr. WOOD: We object to that as immaterial and

incompetent.

Mr. McCAMANT: We ofifer this to show the in-

sufficiency of this as a foundation for the testimony

wdiich Mr. Tucker gave with reference to the weight

and distribution of the cargo.

COURT: Offer it for whatever it is worth. That

is the ship's manifest?

Mr. McCAMANT: Yes.

Mr. WOOD: No, the Customs House manifest,

for importing purposes only. Here is the ship's mani-

fest here.

Mr. McCAMANT: Is that the one Mr. Tucker re-

ferred to?

Mr. WOOD: Yes. That is the Customs House

manifest.

Mr. McCAMANT: Well, I ask leave to introduce

this copy.

Q. Now, Mr. Barnes, will you state what articles

on that manifest would be weighed by the Customs

House for the purpose of determining duty?

Mr. WOOD: We object to that as incompetent.

He should state which were weighed, not which

ought to have been weighed.

O. Well, which were weighed, if you know?

A. Do you mean to go through the entire mani-

fest?

'Q. Yes, there are only a comparatively few items
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there—fifteen or twenty. Which ones were weighed?

A. I do not know that I can tell off-hand to an

absolute certainty, all the articles that were weighed.

You realize there is a change in tariff", you know.

This came in after the change in tariff' went into ef-

fect. All or a part of the cement was weighed. The

angle bars, channels and beams, the pig iron and

coke, the mustard ; all the iron was weighed.

Q. Anything else?

A. Not having a copy of the tariff" with me, I do

not recall the rates of these items here, Air. AlcCam-

ant, and I couldn't swear that is all. I think curry

powder is double off, and I think ocher is, although it

may be 30 per cent. If I had thought, I would have

brought a tariff" book along, and would have been

able to tell you, but that is the heavy part of the car-

go-

Q. All of that you think was weighed?

A. I am certain of it. I do not wish you to under-

stand all of the cement was weighed. We weigh only

ten per cent of the cement.

Cross Examination.

Questions by Mr. WOOD:
Did you weigh it, Mr. Barnes?

A. No, sir.

Q. Were you present when weighed?

A. No, sir, I ordered it weighed.

Q. You don't know whether it was weighed or

not, but you assume that your instructions were car-

ried out?

A. I have in the office the report of the man who
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did weigh it.

Mr. WOOD: I object to this as entirely incom-

petent.

COURT: Let it stand for whatever it is worth.

O. Will you leave it until the end of the trial?

A. Not unless the Judge orders it. Our rules

are that office documents shall not be left outside.

Mr. McCamant: I suppose the only remedy, your

Honor, would be to read it into the record, and I do

not like to take the time to do that.

COURT: You haven't a copy of it?

Mr. McCAMANT: No, your Honor.

Mr. W( )OD : He can make a copy of it if the Court

admits it, and you can get it.

Mr. McCAMANT (To witness): You say your

regulations forbid you to make a copy?

A. Do not forbid it, but do not require it, and we

don't make copies of documents of that sort. We cer-

tify copies that may be made in the office.

Mr. McCAMANT: I am trying to find an easy

way, Mr. Barnes, to comply with your regulations.

Is there some one down there who would be willing,

for compensation, to make a copy which can be sub-

stituted for this original?

A. Send any one down. The}^ can make the copy,

and I will certify it is a copy. I suppose there will be

no particular objection to leaving it if I can have it

back tomorrow, but in the custody of the Court.

COURT: You can leave it with the reporter.

Copy of manifest "Claimant's Exhibit 5."

(Witness excused.)
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CAPTAIN JOSEPH LEBAUPIN. Resumes the

stand.

Direct Examination Continued.

(Questions by Mr. McCAMANT)

:

O. Captain, what was the weather on the 13th of

May?

A. The sea was still high, and the rolhng contin-

ues, and the deck is completely flooded.

Q. What were the conditions on the 20th of

May?

A. The weather is fairly good, but the rolhng is

very severe, because the night before we had a l)ig

storm.

Q. What was that day I asked?

A. The 20th.

O. I didn't ask about the 14th of Alay, I believe,

did I?

Mr. WOOD: No, you didn't.

Q. State what the conditions were on the 14th of

May?

A. The weather improves considerably, and we

can get on the deck, and as soon as this was possi-

ble, I made an examination of the vessel with the of-

ficers of the watch. The cement of the stanchions

around the main hatch was broken, and the bulwarks

have been stove—have been bent toward the main

hatch, and the majority of the rivets of the stanchions

have been broken in this particular place. One had

entirely parted, causing considerable leak which had

made an opening there during the 48 hours, during

which time the storm lasted.
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O. What had ])een the condition of the decks with

reference to the washing of water dtiring that 48

hours ?

A. During this 48 hours the decks were complete-

ly flooded, and it was impossible for anybody to be

on deck.

Q. Would it have been possible to make any re-

pairs prior to the time when this examination was

made ?

A. It was impossible, and besides I didn't know

on account of inability to get on the deck.

Q. What did you do when you found the rivet

missing?

A. [ closed it up immediately with wooden peg,

wdiile at the same time, I had a new rivet made; and

after by visit on the deck, I went down into the hold.

We have discovered several leaks as a result of the

straining of the vessel. Among others, that the riv-

ets at the foot of the stanchions and around the foot

of the hatches, and also of the deck house; and be-

cause we couldn't even descend into the hold—and

where the leaks were at the rivets, I had those sur-

rounded with hem,p lead and hammered the lead

down. After I had them retightened, several barrels

of cement, w^hich had gotten loose, were restowed

and refastened; and I also discovered that afew cases

of whiskey had become wet, and an increase in the

water in the pump.

O. Did you work the pumps?

A. Yes. Yes, on account of the rolling of the ves-

sel, I couldn't yet discover any more than 15 or 20
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centimeters, and the next day when the weather was

lying straighter, didn't roll so much, I found 20 cen-

timeters. So, with the entire crew, I had as much

water pumped out as possible, and because I couldn't

get enough water out of the hold, I had the donkey

engine lighted—the fire—so as to pump the water

out with that.

Q. Did you succeed in getting the pumps clear

eventually?

A. Yes, on the 18th of Alay, the pumps were

clear.

Q. Now, generally, what was the weather be-

tween the 14th of May and the 20th of May?

A. Well, that is the same weather. We had about

two or three severe blows during the week.

Q. State how the weather which you encountered

between the 29th of April and the 20th of May com-

pared with other weather that you had struck in your

experience as a seafaring man ?

A. As far as I am personally concerned, I never

saw such severe weather, and such severe storms, and

high seas as on that trip, and particularly during such

a long time, and all the men on board agreed—were

of the same opinion.

Q. Well, what the other men said will not be

competent. State whether or not these weather con-

ditions were the ordinary stress of weather that a

ship ordinarily expects in making that voyage, or

whether they were other and different from the ordi-

nary conditions.

A. It was a bad series—a continued series of bad
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weather. And I never saw it last so long, at one

stretch.

O. Now, when did the vessel get to Hobarttown ?

A. 29th of May.

O. What was done with the disabled members of

the crew?

A. The three men that were injured were immed-

iately taken to the hospital.

O. What was done with reference to repairs on

the vessel when she reached Hobart?

A. As soon as the ship had thoroughly dried out, I

tried the pumps, to find if they w^ere clear, and other-

wise how much water there was in the hold, and to

find out if there was any increase in the water. All

the rivets and stanchions had been repaired, and in

order to examine the leaks in the deck, we had fire

hose turned on the deck, and one of the mates was

set down in the hold to see if there was any leaks,

and in those places where any leak was suspected, or

noticed, the deck was entirely recaulked in that place.

All the hatches were opened to let the cargo, or let

the hold dry out, and we restowed the cargo where it

was necessary; the barrels that were loose were re-

stowed.

Q. When did you leave Hobart?

A. The fifth of June.

O. What was the condition on the 9th of June as

to the weather or the sea?

A. Severe blow of the wind. The sea was very

rough, and the vessel pitches and rolls, and the deck

is constantly covered with water.
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Q. What were the conditions on the 10th of June?

A. Storm continues. The wind is blowing a gale,

and the water is swept over the sea like steam or

smoke.

0. Over the sea or over the ship?

A.. Over the sea. The vessel strains severely; the

entire day the same condition.

O. Was it possible to stay on deck that day?

A. No. No, it was impossible to be on deck.

Q. What, in a general way, were the conditirius

as to the weather between the 10th of June .'ind the

1st of July?

A. More or less the same condition as before

—

severe rolling and heavy blowing and higli ^eas. and

about two severe—off and on a little good weather.

0. Take the voyage in general from Antwerp to

Portland, and state how it compared in the stress of

weather which you encountered, with other voyages

which you have taken.

A. It was the first time that T rounded ("ape of

Good Flope, and I came around Cape Horn sixteen

times, and I never saw such bad weather as on this

trip.

O. Which Cape is ordinarily more stormy to

round Cape of Good Hope or Cape Horn?

A. The Cape Horn route is the worse route than

Cape of Good Hope, but as a rule, you get through

quicker. The bad winds last less. Cape of Good

Hope you remain for three months in bad weather, or

in bad winds.

O. When did you arrive at Portland at the end of
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that voyage?

Interpreter: He hasn't got the hist log book. Have

you got it? Or no, the last log book, I think remain-

ed on the ship.

A. I believe the 20th of August, 1909.

' 'Q. Did you carry a cargo in the Babin Chevaye

from Portland to Europe, when you left in the fall of

1909?

A. Yes, full cargo of wheat.

O. In what condition did that cargo arrive at its

destination in Europe?

A. Splendid condition.

0. Did you carry a cargo from Europe to P 't-

land on the next voyage of the Babin Chevaye?

A. Yes, cement for Meyer, Wilson & Company.

Q. These same libellants?

A. Yes, the same receivers.

Q. In what condition was that cargo when it ar

rived in Portland?

A. Very good condition. I believe that claim was

made for only three barrels, and without havingi

any wet barrels.

O. Did you carry a cargo on the Babin Chevaye

on the return trip to Europe from that time?

A. Yes, again a cargo of wheat.

'O. What condition did that cargo arrive at its des-

tination in Europe?

A. Also in splendid condition.

O. What Cape did you round on these voyages that

I have last asked you about?

A. Yes, Cape Horn each voyage.
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Q. Cape Home each voyage. Captain, what was

the condition of the iron and steel in the cargo of the

Babin Chevaye on the voyage in question at the time

the vessel received it, if you know?

A. More or less rust, but the rust was of such a

nature that in passing over it with your hand, it

would wipe off.

Q. Have you the original protest, Mr. Wood, that

was given to your agents at the time?

Mr. WOOD: I think so.

Mr. McCAMANT: Or will you admit that is a

translation of it? That is all I want.

Mr. WOOD: Yes, I admit the translation. I ob-

ject to it, though, as incompetent, immaterial and ir-

relevant.

Mr. McCAMANT: You admit that this is the

translation of a protest that was left with your agent

at Antwerp by the master of the Babin Chevaye, at

the time this cargo was loaded, do 3^ou ?

Mr. W^OOD: Not an admiralty protest, but the

legal protest or objection made. I object to, it, how-

ever, as incompetent, immaterial and irrelevant.

Mr. McCAMANT: You don't object to the trans-

lation going in instead of the original?

Mr. WOOD: No, not at all. Here is the original.

Mr. McCAMANT: I don't care, if we have the

translation. I suppose this captain doesn't know

about that, for it was his predecessor in interest. It

wasn't Captain Lebeaupin.

Protest marked "Claimant's Exhibit 6."
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Cross Examination.

(Questions l)y Mr. WOOD):

Q. Captain, how old are yon.

A. 29.

'O. Are yon living- here in Portland now?

A. Yes.

Q. How long have yon been living here?

A. About eight months.

O. When did you quit the sea?

A, About ten months ago.

O. When did you first go to sea?

A. In 1896—'95.

O. In what capacity?

A. As ship's boy.

Q. And when did you become an officer?

A. When I was 18 years old.

0. After how many years' service?

A. It makes five and a half or six years.

'O. And what officer?

A. I had charge of the watch, and under the sur-

veillance of the captain and the captain and myself

were at the same time on the bridge on the first voy-

age.

Q. What would be the title?

A. Second mate.

Q. And when did you become master, or cap-

tain?

A. I was 24^ years old when I took the com-

mand of the Bayare.

Q. And how long had you been in service when
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you took command of the Babin Chevaye for this

voyage ?

Interpreter: You mean command?

Q. Yes, this voyage in question at Antwerp; when

he took command of the Babin Chevaye at Antwerp,

how long had his service been ?

A. Eight years.

0. The Babin Chevaye is a steel ship, isn't she?

A. Yes.

O. Wooden decks?

A. Yes, reinforced with iron at different places.

O. How^ do you know her age?

A. According to the papers on board the ship.

Mr. WOOD: I move to strike out the captain's

testimony about her age as incompetent.

Q. When you took charge of her at Antwerp, how

much cargo was in her, if any?

A. About 450 tons, the stiffening.

Q. W^hat did the stiffening consist of?

A. Iron.

Q. You were not present all the time that she was

being loaded, were you?

A. Not all the time, but I went on board about

three times in the morning, and three times in the

afternoon, or more, if required.

Q. Without reference to any plates or diagram,

can you give from memory where the beam or gird-

ers or structural iron was stowed?

A. All the flat iron was between decks from the

main mast on.

Q. From the main mast forward?
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A. From the main mast forward.

[). Where were the beams—iron l)eams, ^^irders,

or structural iron?

A. They were on both sides of between decks

alongside the ship.

O. Then there was no plate iron and no iron gird-

ers, or beams, in the lower hold?

A. Yes, of the structm^al iron there were also in

the hold, but no plate iron.

0. So that the structtiral iron was divided be-

tween the between decks and the hold?

A. Yes.

Q. About how many tons in the between decks?

A, That is w^hat I don't remember.

0. Do you remember about how many tons there

were all together, of the structural iron?

A. No, I don't know anything about it.

O. The bar or rod iron was in the lower hold for

stiffening, was it?

A. Yes, they were in the hold for stiffening.

O. In what part of the hold?

A, Oh, exactly under the main hatch.

O. And right against the skin of the ship—the

lowest part of the cargo?

A. With wooden boards between it, so they

wouldn't be on top of each other.

Q. Yes, but they were the lowest part of the car-

go?

A. Yes, absolutely at the bottom.

Q. Was there any cement in the lower hold?

A. Yes, on top of the iron and also the pig iron.
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Q. About what proportion of the cement was in

the lower hold?

A. I don't remember any figures. I would have to

consult the tally clerk's book.

Q. Well, would you say there was more than

half?

A. I couldn't say that.

Q. How was it stowed in the lower hold as to

running fore and aft?

A. Fore and aft there were two bulkheads to sep-

arate the coke.

O. Separate the coke?

A. The coke from other merchandise.

Q. But I want to get the location of the cement

in regard to whether it was in the after part of the

hold or the forward part of the hold.

A. It was in the center, because fore and aft was

coke.

Q. Is that true of between decks?

A. In between decks the cement was forward, and

the furtherest part aft, because in between were the

other merchandise, the ochre, etc., forward of the

main hatch.

0. After the big wave took you on the 6th of May,

you said you found some of the after part of the ce-

ment was wet. Is that true?

A. Yes, I swear that.

O. And where was this wet cement—in between

decks, or in the lower hold?

A. It was, of course, in between decks, because it

was impossible to get down in the hold.
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O. Why impossible?

A. Because it was absolutely closed and filled up

—absolutely closed.

O. Was the lower hold filled clear chock up to

the beams of between decks?

A. No, there was some room left.

O. But not enough room to get down on the car-

go?

A. There is no way of getting down into the hold

unless I would have removed four or five tiers of ce-

ment.

Q. How much air space was left in the lower hold

below the bottom of between decks?

A. Pretty hard to say how much space, but you had

to crawl on your knees to get through, and some

times even absolutely fail to crawl through.

Q. And how much—was the between decks filled

chock-a-block up to the main deck?

A. What I just mentioned referred to the be-

tween decks.

Interpreter: He apparently misunderstood.

Q. Then I will have to go back and ask about the

lower hold. Was there any air space left on top of

the cargo in the lower hold?

A. Yes, there was space. I don't know how much

space there was, but there must have been some space,

because once in a while I could hear some of the bar-

rels move. There was some space.

Q. In your judgment, as an expert mariner, was

there sufficient air space left in the hold to provide

buoyancy for the ship?
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A, Oh yes, there was plenty. There was plenty of

space, and even in certain places, one could stand up

erect, because the cement was stowed in different

tiers in a pyramid form.

Q. What I am trying to get at to make it clear,

is the seaworthiness of the ship in regard to buoyan-

cy.

A. Well , there was plenty of air. There was plen-

ty of space, and those funnels, or those air pipes to

bring in the air from the deck and down into the

hold.

0. Put it another way. Suppose the deck houses

had been swept clear and everything swept clean off

the deck, but the main deck had held tight, and no

leaks in the vessel, would she have floated?

A. Yes, of course she would have floated.

Q. The main deck is the roof of the ship, isn't it?

A. Yes.

Q. What cargo did she have in her just before

you loaded with this cargo in question at Antwerp?

Nitrates wasn't it?

A. Yes.

'Q. And was there any sawdust put in the vessel?

A. Yes, enormous quantity.

O. What for?

A. To dry out thoroughly the wood.

Q. And there was still nitrate to be cleaned out of

her here in Portland before she took in the wheat,

wasn't there?

A. Not that I remember.

Q. Now, what examination did you personally
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make of the decks of the Babin Chevaye at Ant-

werp?

A. [ went together—was accompanied by my first

mate, and we went over the entire deck from fore to

aft; we w^ent over all the seams, and if there was a

seam that appeared doubtful, I made an incission

with my knife to find if the oakum was in good con-

dition, or needed repairing, and if there was a soft

place, I went down in the hold to see if there was a

leak.

O. You didn't trust to the Bureau Veritas Sur-

veyor, then ?

A. The survey was by the surveyor of the Bureau

Veritas—was made under his predecessor. (Interpret-

er uses pronoun "his").

O. I say he didn't depend on that?

A. When a captain takes command of a vessel, he

ahvays goes over the ship to find out in what condi-

tion the vessel is.

Q. Well, I would like to ask him if he paid any at-

tention or thought that the Bureau Veritas survey

was of any value, if he paid any attention to it him-

self.

A. Yes, I attached value to his report, but I didn't

have that at the time. I didn't get that report until

the vessel is ready to sail, because the Bureau Veritas

has not only orders to repair, but has also seen to it

that the repairs are executed.

'Q. The purpose of the Bureau Veritas is to give

class for marine insurance, isn't it?

Mr. McCAMANT: I object to that as not proper
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cross examination. This witness has not been exam-

ined on the Bureau Veritas in any way.

Mr. WOOD: Well, I can ask that as of an ex-

pert.

COURT: I think it is proper to ask him.

(Question read as follows: The purpose of the Bu-

reau Veritas is to give class for marine insurance,

isn't it?)

A. Yes, for that purpose and probably for some

others. I haven't particularly looked into that, what

the different reasons were. For the safety of the ves-

sel.

Q. Now, you have described your voyage. I wish

you would say in a general way what was the—what

place and time was the worst weather you had?

A. The 6th and the 12th of May—those were the

two worst days; to find out the location I would have

to refer to the log book.

Q. In testifying about this weather, you practical-

ly read from the log, didn't you, except part of the

time when you were telling about the big wave on the

6th of May?

A. Yes, that is correct.

O. How long a time would you say from your

memory that the bad weather lasted on this voyage

taken as a whole—the period of bad weather?

A. From the first week in April until the first

week in June.

Q. And how much of that time were you off your

course by reason of the weather?

A. On an average of one or two bad, very bad
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days a week. I want to say that with some wind, I

didn't follow the course, or the ship didn't follow the

proper course, but she was proceeding' all right, only

not in the course tlKit we wanted the ship to pursue.

O. You extended admiralty protest here in Port-

land after you arrived on that voyage, didn't you?

A. Yes.

'O. What was the purpose of that protest?

A. To cover damages.

O. And it is taken from the log, isn't it?

A. Yes.

O. And you put into the protest the worst wea-

ther that you encountered, didn't you?

A. Yes.

O. And in writing up the log at sea, during bad

weather, the master always has in mind damage to

cargo and extending of a protest, doesn't he?

A. Y'es, whenever I expect any damage I always

make a protest.

Q. That isn't exactly the point. In writing up the

log at sea, doesn't the master, or the officer writing

the log, have in view the fact that a protest to cover

damages may be made from it?

A. No, none whatever.

Q. So you don't have any—don't exaggerate the

weather any?

A. No, not in the least. In fact, it is not lively

enough described to express the real condition.

Q. Now, can he express it any livlier now from

memory, because he has permission to go ahead

if he wants to?
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A. I couldn't invent any other words than the

French are using for that purpose.

Q. Have you a copy of the protest you made here

in Portland?

Mr. McCAMANT: I have.

Mr. WOOD: May I have it?

Mr. McCAMANT: Certainly.

Q. By the way, before I forget it, you say you

tried the seams of the main deck in Antwerp with

your knife. You mean just common pocket knife?

A. Pocket knife, yes.

Q. And did you find any soft spots at all?

A. No.

Q. You did not. Did you try the poop deck in

Antwerp?

A. Yes, the same way.

Q. Didn't find any necessity for repairs there

either?

A. No.

Q. Now, in your protest, the first bad

seams to be about the 18th of April, and I think that

coincides with the dates when counsel examined you

—April 18th. About what velocity or rate of wind

was blowing that day—no, without the log, please.

You have been over that—just the same as counsel

asked you.

COURT: What date do you ask—April 18th?

Mr. WOOD: Yes.

A. Without my log book, I wouldn't even know
if it were even bad weather on that day.

Q. Then take your log book and see what the



Barque "Bahin Chevaye" 99

wind was.

A. The force of the wind is figured from—we fig-

ure from zero to twelve, and this is marked on this

dav four. Here in the front of the log book the ex-

planation is given—four means nice breeze.

O. What does twelve mean?

A. Tempest.

O. What does eight mean ?

A. Light blow.

O. I would like to ask just one more question on

this day.

COURT: What is that?

Zero means no wind at all, I suppose?

Interpreter: Almost calm—slight breeze.

COURT: They keep the velocity of the wind in

figures rather than in miles, or ordinary English,

whether stiff breeze or light breeze.

Q. On the 18th of April, what sail were you car-

rying—look at your log book?

Q. All the sails at 8 A. M., and in the evening we

had all the small sails furled.

Q. Did the Babin Chevaye roll much in calm

weather?

A. Yes, whenever there was high seas.

'Q. Well, I mean when there wasn't high seas did

she roll?

A. No, she behaved very well.

Whereupon proceedings herein were adjourned

until Saturday, April 7, 1912, 10 A. M.

Portland, Oregon, Saturday, April 7, 1912, 10 A.

M.
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CAPTAIN JOSEPH LEBEAUPIN. Resumes

the stand.

Cross Examination Continued.

(Questions by Mr. WOOD):

Q. Captain Lebeaupin, look at your log, unless

you know independently of it, and tell me what was

the force of the wind on the 19th of April?

A. In the morning- it was marked three ; at night

seven.

O. And what sail did you carry that day?

A. In the morning we had all the sails up. We
furled the gaff top sail and the spanker and all the

small staysails, the fore and main royal, and the fly-

ing gib.

O. You say that you read over and signed up this

log yourself every day? Is that so?

A. Yes.

O. Now, during the remainder of April, up to the

29th, you made no note in your protest, so I presume

that the weather during that period was not in any

way exceptional.

Mr. McCAMANT: Take your time, and look it

up and be sure.

Mr. WOOD: No, I would rather have him answer.

He can answer that without looking at his log. I

want to know.

Mr. McCAMANT: He has a right to look at the

log, I submit, if he wants to.

Mr. WOOD: Also I have a right to first try him

out without the log. Just generally speaking, now,
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after tliis 19th of April that you have just talked

about, until the end of Aprd, was the weather excep-

tional or not?

A. No, nothing extraordinary.

Q. Then the next date that you have entered in

your protest is the 29th of April. Now, look at that

date and tell me what the force of the wind was, and

what sails you were carrying.

A. In the morning it was four, and at night it was

nine. In the morning we had furled the main sail, the

spanker, and the two gaff top sails. At 8 A. M., we

furled the royals and the foresail, and the flying gib

in order to tack. Between 8 A. M., and noon, we

furled the main top gallant sail and the fore top mast

staysail. From five to eight P. M. we furled the up-

per main topsail, and after tacking, we have to put

back the foresail, so that in the evening we were sail-

ing under the foresail, the lower fore topsail, and the

lower main topsail, and the fore top mast staysail, the

main top mast staysail and the mizzen staysail.

Q. Then in the morning you were carrying full

sail?

A. Yes.

Q. And during the day you took in the sails you

have mentioned?

A. Yes.

O. And it left you finally with the canvas you

have last named?

A. Yes.

Q. Now, May 1st, is another one of the dates in

your protest, and on it you were examined, and I
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would like you to state on that day also, the wind and

the sails carried.

A. In the morning it was eight, nine towards

noon, and evening went down to two.

Q. Now, give me the sails. I will tell you, it will

be enough if you give me the minimum sail you car-

ried, the lowest sail to which you reduced the ship.

A. When the wind was strongest, we had the

foresail, the lower fore topsail, and the upper main

topsail, the fore top mast staysail, the main top mast

staysail, and the mizzen staysail. That is all the

sail.

Q. And you had been carrying full sail, and took

it in to this extent?

A. You mean the day before ?

Q. No, I am talking about this day—May the

first.

A. It was at 1 A. M. on the 1st of May—the day's

run from midnight until noon.

O. Now, on the 2nd of May, what was the wind,

and what sail were you carrying?

A. At 1 A. M. it was two, at noon it was seven,

and in the evening, it was six to five.

O. About the sails.

A. At what time of the day?

O. During the greatest strength of the wind

—

the minimum amount of sail.

A. When the wind was strongest we had the same

sails as mentioned on the day before, and in the ev-

ening we added another sail to it.

O. Well now, I don't care to take that up day by
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day. I will get down to this most difficult time. I

understood him to say that the worst weather they

encountered was the 5th and 6th of May. Was that

right ?

Mr. McCAMANT: The 12th of May didn't he

say?

A. It started on the 4th of May and continued on

the 6th, started the evening of the 4th.

0. Well, what I am trying to get at, was that the

worst weather of the voyage? That is what I am try-

ing to find out.

A. I believe that on the 12th the weather was the

worst.

Q. And this was the next worst, was it?

A. Yes.

Q. Well, then, take it on the 4th, as he says it be-

gan then, what was it that date—the strength of the

wind?

A. At 1 A. M. it was three, and at night i twas

nine.

Q. What would you call nine in language? Let

him state it in the French language without the use

of the book.

A. Coup de vent.

O. And how would you translate that in Eng-

lish?

Interpreter! Well, I will have to look it up and get

you the exact term.

Q. It simply means a stroke of the wind, doesn't

it—blow of the wind, literally?

A. Strong gale.
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O. Strong gale. Now, what term does he have

for the strength of the wind next below that, less?

What French term?

A. Fresh gale.

Q. Let's have in the record the meaning of the

numbers. I was tr3'ing to get the nautical phrase.

Interpreter: It is the same thing in the book here.

Zero is calm; one, light air; two, light breeze; three,

gentle breeze; four, moderate breeze; five, fresh

breeze; six, strong breeze; seven, moderate gale;

eight, fresh gale; nine, strong gale; ten, whole gale;

eleven, storm; and twelve, hurricane. The printed

part in the log book gives twelve as hurricane, and

impossible to carry sails.

Q. What is the French for ten ?

A. Fort coup de vent.

O. And for eleven?

A. Tempete.

'Q. So that you don't reach what is called a storm

until you get above nine, do you?

A. Seven is practically the commencement of the

storm, and is severe enough to commence the strain-

ing of the vessel.

Q. Seven is the commencement of the gale, in the

English language?

A. Yes.

Q. Now, isn't it a fact. Captain, that the weather

that is called a gale is, by mariners, considered good

sailing weather, because it puts the ship along on her

voyage ?

A. Yes, it is good weather for a ship provided the
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winds are favora])le. If they are not favorable, it is

1)ad weather. When the winds are favorable, it is

more dangerous for the vessel than the winds would

be opposite, on account of her going with the wind.

O. What is that?

A. When the vessel is closest to the wind, she has

no speed whatever, one or two knots and the she

doesn't move, and is protected by her displacement,

and is practically drifting. And whereas, when a

vessel is scudding or said to scud

—

O. Before the wind?

A. When running before a heavy storm, with lit-

tle or no sail set, there is nothing to protect her

against the waves.

O. Now, as I understand that former answer, it

was when he had a favorable wind,—when it was fav-

orable, the strain on the vessel was most.

A, When the wind conies from behind, and is

blowing in the sail, there is nothing to support the

vessel. She just flies before the storm.

Q. So that when—when she is running before the

wind, that is then the greatest strain on her, is it?

A. I don't believe that a vessel would strain any

more in that position, but it is more dangerous for the

vessel.

'Q. Now, ask him if he knows who translated this

protest—extended it?

A. Mr. Matthes.

Q. (To interpreter). You did?

Interpreter: Yes, I did.

O. Ask him what the intended meaning of that
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word squall is—squall}' and squall.

A. It is a sudden increase in the strength of the

wind, accompanied by rain, thunder and lightning.

Q. About what would he put the strength of the

wind in a squall, in numbers?

A. If the wind is before the squall, three, the ve-

locity of the wind will be—it will increase to nine or

ten suddenly.

Q. Then what is the difference between a squall

and a gale, as far as the force of the wind is con-

cerned?

A. The difference between a gale and a squall, is

that a gale blows continuously, or for some time,

whereas the squall suddenly comes up, and suddenly

dies down.

Q. Now, I really forget myself : Has he given the

lowest amount of sail carried on the 5th of May just

before this accident?

COURT: No, the last date was the 2nd of May,

that you asked about.

Q. Now, give me the amount of sail that was car-

ried on the 5th of May, the day before the accident.

COURT: He didn't give the amount of sail car-

ried on the 4th either. Colonel.

Mr. WOOD: Well, personally I don't think that

is of any consequence.

A. From early in the morning, or from 1 A. M.,

the vessel sailed under lower fore topsail, the foresail,

the lower main topsail, and the upper main topsail.

'Q. The 5th was worse than the 4th, wasn't it, of

May?
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A. On the evening" of the 4th the wind 1)levv from

nine to ten ; blew nine and during the 5th it blew from

nine to ten; was more or less the same.

O. Then give me the sail carried on the 4th

—

the minimum ?

A. The same sail with the addition of the upper

fore topsail.

O. Captain, on the 5th of May, Judging by the

protest, is the first entry in the log, that you were

steering with the waves, to avoid accident it says

here. Is that in fact the first time that you left your

course in order to prevent accidents to the ship, and

steered with the waves?

A. Yes, it was the first time that I absolutely went

with the wind, but some times I have been obliged to

go about a quarter out of the way, but on this day, I

couldn't make any other maneuvers.

Q. Did you run before the v/ind, or with the waves

on the 6th of May? I know he did, because that is the

day he pooped. You asked him that?

A. Yes.

O. And now give us the strength of the wind on

that day. I think he has already said, though, from

nine to ten.

Mr. McCAMANT: 6th of May?
A. On the 6th was from ten to eleven.

O. Now, give me the sail carried, will you?

A. The same sails—the same sails as on the 5th

—

on the evening of the 5th. If you like, I will repeat

them.

Q. I wish you would, more for my own memory.
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A. The foresail, the lower fore topsail, the mizzen

middle staysail, and the mizzen top mast staysail.

'O. What time of the day was it this big wave

came aboard?

A. Between three and four P. M.

Q. Now, as I understand it, you had put on the

main hatch some spars as kind of a break water, and

these spars were carried away, but the triple hatch

covering was left untouched?

A. Yes, that is right.

0. The other hatches remained water tight and

well covered?

A. Yes, the other two.

Q. What is the name of this hatch in the store-

room which was left open ?

A. It is called the hatchway of the sail room.

Q. Will you point this out to the Court and to me
too?

A. On each side of the vessel there is a small hatch

like that.

Q. And were they both open?

A. The one in the sail room was open, but the

other one was closed, but not secured or not water

tight.

Mr. McCAMANT: Not battened down?

A. Not battened down.

Q. And those go through the main deck, do they?

A. Yes.

'Q. Trace the path of the water from the big wave

through the chart room—how it would reach this

hatch.
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A. Smash in this door here, and this, the inside

wall, and into the chart room, fill up the chart room,

went down the staircase, filled up all the saloon and

the apartments here and the storeroom ,came down

that little hatch into the sail room, and followed

along the iron plates there between decks, dispersed

in the hold.

O. Now, Captain, had you anticipated all of your

upper works being carried away, and the sea con-

stantly breaking over you here, yoti would have had

that hatch closed, wouldn't you?

Mr. McCAMANT: Objected to as irrelevant and

immaterial. We cotildn't be held liable in any event

for an error of judgment. The question of what he

would have done on another state of facts, throws no

light on this controversy.

COURT: It may go in the record for whatever it

is worth. We are entitled to have the record in this

character of case.

A. If that would have happened, why the chances

are that the whole vessel would have gone down.

O. Yes. I want to try though, to get my point

clear before you: To prevent the wrecking and foun-

dering of the vessel, the main deck must be kept abso"

lutely tight, so that her whole superstructure could

be washed off, and yet no hole through the main deck

for the water; then the buoyancy of the hull itself

would keep her afloat. But, if the hatch is left open,

that allows the sea to fill up the hold, and she is bound

to founder. That is my point. I would like to get it.

A. I don't think so that the ship would. That was
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not anticipated by the constructors or builders of the

vessel. The vessel is supposed to sail as she is built,

with hatches and superstructures.

O. Well, couldn't you make those two hatches

water tight?

A. You would have to make changes.

Q. In the ship?

A. They are on the same level as the deck, so I

can't put any air tightning on it unless I would nail

it down, but then it would prevent me from getting

down there to get my provisions.

Q. No combing then?

A. No.

O. You had free board, did you not, on this voy-

age. I think in a former deposition you give it.

A. Yes, I gave it.

'Q. I didn't catch it here, but I am pretty sure it

was in. Well, can you give a rough idea?

A. I think it is about one meter; that is about

three and a half feet.

Q. And how high was the rail above the main deck

3^ feet or four feet?

A. About five feet.

Q. The buoyancy of the vessel for keeping her

afloat at sea all depends on the air space between the

main deck—below the main deck, doesn't it?

A. I am not an architectural engineer, and I can't

answer that question.

Q. Well, I can make that argument to tlie Court,

I suppose, just as well ; illustrate it with a bottle with

a cork in it. On this day of the 6th of May, how man}^
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of the crew were on deck in the afternoon, when the

large wave came aboard?

A. Two at the wheel, two next to it, the officer of

the watch and the second boatswain, and two men in

front of the chart room. That is eight all told.

O. What were they doing? Their duties?

A. They were on the watch on the poop deck.

O. There were two at the wheel steering?

A. Yes, two were at the wheel steering the ves-

sel.

O. The two in front of the chart room—what

were they doing?

A. That is their place they keep when being on

watch.

O. And where were the others—I have forgot-

ten?

A. The others were next to the wheel—close to

the wheel.

O. How many?

A. Two.

O. That is six. Then where were the other two?

A. The officer of the watch and the second boat-

swain.

Q. Was that the entire watch on deck?

A. Another man was just down in the sail room to

get additional sail.

O. What was he going to do with them?

A. He went down there to get material to fix the

sails that had torn loose, so as to attach them again

to the stays.

O. Just doing general repair work, was he?
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A. At the time he was not making any repairs.

He had gone down stairs to get

—

O. I understand that. What I mean is this: Was

he fixing U}) some sails for emergency, or was he just

going to do general repair work?

A. No, it was an emergency, because he had to fix

the lower fore topsail. Otherwise, if it hadn't been

fixed, it would have carried away.

'Q. That is the lower fore topsail that was already

spread?

A. Yes, yes, but the stays of the sail had torn

loose somewdiat.

O. Was he going aloft to do it?

A. No. I said that he was in the sail room to get

the necessary material to fix it.

O. Then was he going aloft to fix it?

A. Yes, after we had saved the injured, about one

or two hours later.

O. But this was before the accident happened, as

I understand it, that he went down for the material,

before the wave came over.

A. Yes, but the man was in the sail room just

when the wave came on board.

O. Exactly. Now then, without any regard to the

wave coming on board— I don't care about that—had

he gone down to get the material, and if the wave

hadn't come aboard, was he going to go back and go

aloft, and fix the sail?

A. Yes, certainly. He had been ordered to do

that.

O. Were these men lashed to the wheel?
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A. No.

O. Well, the w eathcr wasn't such that you antici-

])ated being" pooped by this wave, was it?

A. No, because even the two men that were close

to the wheel were there on their own account, and

were even amusing themselves by looking" at the

waves.

'0. Were regular meals served aboard that day?

A. I was too busy to remember. I presume that

you haven't got the slightest idea what it means when

such an accident ha])pens. It was a regular hospital.

There w^ere three men wounded, and the water was

running" through all the quarters, and everybody des-

perate, and practically—particularly the young fel-

lows lost their heads and cried.

O. Now, he probably has got his mind on a dif-

ferent point than T have. Was breakfast served that

day?

A. Yes, breakfast was served.

Q. This accident didn't happen until between

three and four?

A. Yes.

O. Was the mid-day meal served that day?

A. It was served, but I don't remember at what

time.

O. I don't care at about what time. Was there any

supper served that day after the accident?

A. Yes.

O. Were those meals prepared in the galley?

A. Canned goods were served, because everything

else was floating in the water.
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O. At the time of the wave?

A. Yes.

O. Now, did you sign up this log—read it over

that day?

A. Yes, it was my own handwriting.

. O. What time of the day?

A. In the evening when I saw the whole vessel

was more or less in order.

O. Now, on the next day—the 7th of Alay—the

weather improved, as I understand it?

A. Yes, a good deal, but the sea remained high

—

very high.

O. Now, on the 8th of May. Wait a minute, on

the 7th of May, what was the force of the wind, and

what sail did you carry?

A. At 1 A. M. it was ten, and the evening it was

five.

0. And what sails?

A. The same sails as the night before, on account

of bad weather. It takes some time to put back the

sails.

O. On the 8th of May wdiat was the wind, and

what sails Avas she carrying?

A. It varies from eight to nine.

O. And the sail?

A. In addition to the sail we had the upper fore

topsail.

O. And on the 9th of May? What was the force

of the V\"ind. and what sails did you carry?

A. Agarics from seven to six.

O. And what sail did vou carrv?



Barque "Bdbin Chevaye" 115

A, Wc put in place the lower top gallant sail.

0. On the 10th of IMay, you opened the hatch to

inspect the hold, so the weather must have been much

better that day.

A. Yes.

Q. And now, as I understand it, you thought the

12th of May was even worse than the 6th. Is that

correct?

A. The main difference is that having the wind

from behind the vessel, can carry much more sail

than if the wind comes from the side or in front, be-

cause the speed of the vessel—because when the wind

blows from the side, the speed is checked, and

—

Interpreter: I think I have made a mistake prob-

ably.

A. When the ship is going with the wind, which,

say, is blowing at 20 knots an hour, and the vessel is

going 10 knots an hour, then the vessel only experi-

ences a speed of ten knots, or a force of ten knots;

whereas, if the vv^ind comes from the side, and the

force of the wind is 20 knots, and the vessel goes at

10 knots, she has to overcome a force of 30 knots an

hour, and that is why the vessel strains more.

O. Well, I am perfectly willing for him to make

any explanation, but that doesn't answer my ques-

tion. In the first place, I don't think he has answered

yet, whether, comparatively speaking, he considered

the 12th of May worse than the 5th and 6th.

A. Because on the 12th I went against the wind.

O. Well, does he? While that infers that he does,

he hasn't said yes or no. Does he consider the 12th
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worse than the 5th or 6th?

A. Yes, because the vessel experienced

—

Q. He can make any explanation he wants to, but

I understand it. I think he has made it. On the 12th,

he was not running before the wind.

A. No, on the 12th I went against the wind. Kind

of against the waves.

O. Did you keep your course on the 12th?

A. No, I went as close to the wind as possible.

Q. What was the strength of the wind on the

12th and what sail was carried?

A. In the morning it was nine, and at night it was

eleven. The foresail, the lower fore topsail, the low-

er main topsail and the fore top mast staysail.

0. Now, in your protest here, for the 12th of May
you don't say that you abandoned your course to

prevent accidents to the ship, but you just now said

that you ran as close to the wind as possible. What

I v/ant to know is whether you were still making any

headway on your course at all—any headway at all?

A. On that day I didn't pay any attention to

making any progress. I just did everything to keep

the vessel in the easiest position.

O. Then why didn't you run before the wind as

you did on the 6th of May?

A. Because I would probably have gone to the

South Pole.

O. Too much out of the course. Now, how long

did this severe weather last? This severe weather of

the 12th of May—how long did it last?

A. Lasted about 24 hours.
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O. T see there is no entry in the protest of the 13th

of May, so I presume on that day things had abated.

Is that right?

A. Yes, the weather improved considerably.

'O. What time did you reach Hobart? I think you

have said—it is here in the protest the 30th of May. I

guess you said it anyway. Is that right—the 30th of

May? You might look at the 30th of May.

A. Yes, that is right.

Q. Now, is it a fact that I have examined you on

really the worst weather of the voyage?

A. Yes, on those two days. On those two days

it was the worst, but on an average, I had two or

three a week of lesser degree.

Q. And did you say on your direct examination

that in rounding the Cape of Good Hope, bad weath-

er was to be expected for a longer period than at the

Horn?

A. Yes, I confirm it.

O. That is the usual expectation ?

A. Yes.

Q. And when you left Antwerp, you knew you

were going to round the Cape of Good Hope?

A. Yes.

Q. Now, Captain, is it anything unusual for a ship

to have her decks completely flooded?

A. Yes, of the kind, or in the way I was on those

two days, because I didn't know whether the sea was

coming on board, or was washing overboard. The

vessel was absolutely under water, and only the sup-

erstructure was outside.
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Q. But is it anything unusual for a ship's deck to

l)e flooded by the sea?

A. It requires bad weather to ship water.

'Q. I know it, but I will have to get at it another

way. Did you ever make a voyage around the Horn

without seeing the decks flooded?

A. No.

O. So it is not an unusual thing for a vessel going

to sea to have her decks flooded?

A. No, that isn't.

Q. So I understand, then, what you claim was the

extent of time, the long duration of time of bad

weather that you had, and on these two days of the

5th and 6th of May, the depth of the w^ater that was

constantly on the deck. Is that a fair statement?

A. Yes, the quantities of water shipped on that

day, and that was on the deck, was unusual, extra-

ordinary.

Q. And the length of time I understand?

A. Yes.

0. When these extraordinary and unusual quan-

tities of water were shipped, where were the crews on

this particular 6th of ]\Iay? I don't mean, now, the

great wave, but on the decks constantly. Where

were the crew during that time?

A. On the poop deck.

O. This flooding was confined, then, to the Vv^aist

of the ship was it?

A. Yes. if it had been the case—this had been the

case on the poop deck, wdiy the whole vessel would

have gone down.
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Q. I didn't mean just the poop deck. T mean the

waist of the ship—that is the middle of the main

deck ?

A. Yes.

'O. What caulking- did you do when you got to

Hobarttown on the main deck? As to quantity. Just

state how many places you recaulked?

A. On the starboard side in some places, and

around the hatches where I thought were leaks.

O. Many places on the starboard side?

A. No, just off the main hatch.

0. And 3"ou recaulked the poop deck entirely, as I

understand it.

A. No, I never said that.

'O. Well state what the facts are, then?

A. I did not caulk the poop deck in Hobart,

—

merely on the voyage when we were in the Equator-

ial regions, where slight repairs were required.

O. And did you do any caulking after leaving Ho-

bart—between Hobart and Portland?

A. Once a week I sent my first mate over the

deck—once a week I sent my first boatswain over the

deck to do whatever caulking was necessary.

Q. What I am trying to get at was how much

caulking was actually done.

A. I didn't—I can't say in what places. In small

places probably here and there, wherever it was re-

quired in the usual upkeep.

O. Well, was there much done or little?

A. Very little.

O. When you reached Portland, and preparatory

to taking your cargo of wheat, you were ordered to
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have your whole deck recaulked, were you not?

A. Yes.

Q. Whodid the job?

A. Anderson & Crowe.

Q. How many voyages did you make on this ship

after this voyage in question, until you left the sea?

A. I returned in the vessel to Europe, and made

one more round trip.

O. In the same vessel?

A. In the same vessel.

O. And what kind of weather did you have round-

ing the Horn ?

A. I don't remember that.

Q. Well, had the usual weather?

A. Not too unfavorable.

O. Rounded the Horn three times, didn't 3^ou?

A. \ts, three times after that voyage.

Q. Well now, would 3'ou say now that all three of

those voyages around the Horn were exceptionally

favorable, or the average weather?

A. Nothing to be compared with the trip I made

on the voyage in question.

O. Well, that is all right, too, but I want to know

whether the weather you made on the Horn voyage

was average Horn weather, or if all three of them

were unusually favorable.

A. Yes, they were ordinary weather one may ex-

pect to round Cape Horn.

O. What is the ordinary length of time of a voy-

age from Antwerp to Hobart?

A. It ranges from 75 to 120 days, and the average

is three months. -
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O. Al:)oitt how was tliis voyage?

A. 95.
;

O. About an avcrao-e voyage?

A. Yes.

O. And what is the average time from liobart to

Portland?

A. I only made the trip once from Hobart, but I

believe from two to three months.

Redirect Examination.

O. Captain, how did the force of wind that you

struck on those two days, May 6th and May 12th,

compare with the force of wind that you would strike

on the average voyage, either around the Cape of

Good Hope or Cape Horn?

A. On the 6th and the 12th the velocity reached

eleven, whereas very rarely it exceeds nine or ten, on

an average voyage.

O. Do I understand you to say that wiien the ve-

locity reaches tv/elve, it is not possible for the ship to

carr}^ any sails ?

A. When the wind attains twelve, it is practically

a cyclone, and carries all the sails away. Only once

I was in a cyclone, and I saw it.

Q. You say that in addition to the severe weather

that you have testified particularly about, you have

had two or three a week. Two or three what, do you

mean?

A. I mean by that that we had two or three times

a week, very bad weather, v/ith high velocity.

O. Did that continue during a considerable por-

tion of the voyage from Hobart to Portland?
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A. During one month after my departure—after

I sailed from Hobart, and on account of the damage

sustained by my vessel, I have not followed the usual

course of south of Tasmania, but I went north of the

island where the bad weather is less frequent.

A. It was more or less the average w^eather, but

island where the bad weather is less frequent.

Q. How did the weather on your voyage from

Portland to Hobart compare vvith the v\'eathcr that

one would ordinarily strike in that latitude?

A. It was more or less the average weather, but

nevertheless I experienced considerable bad w^eather.

O. Did you do any caulking at all on any of the

decks of the vessels, prior to the storm early in Alay,

1909, except the caulking of the poop deck, about

which you testified on your direct examination?

A. No.

O. Did you make any change with reference to

the stowage of the cargo at any time on this voyage?

A. No, it would have been impossible.

O. How often did Mr. Tucker visit your ship

while 3^ou were in port at Portland, at the end of that

voyage ?

A. He has probably been two or three times on

board the ship, but he was several times on the dock

—perhaps tvvice he went down into the hold.

O. Plovr long did he stay when he went down into

the hold?

A. Once he spent nearly an entire morning there.

O. Did you have any conversation with 'Mr. Tuck-

er with reference to Vvho was responsible for the dam-

age to this cargo, or any portion of it ?
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A. Yes.

O. State what he said with reference to the re-

sponsibihty for the damage to this cargo.

Mr. WOOD: Objected to as incompetent, irrelev-

ant and immaterial.

Mr. McCAMANT : I suppose we will have to fol-

low it up, in order to make it competent, and show

that Mr. Tucker is the legal representative of Meyer,

Wilson & Company, or is that admitted?

Mr. WOOD: That will be admitted, but I don't

think it vv^ill make it competent.

COURT : Let him put it in the record.

A. Mr. Tucker came down to the vessel at the

time the hatches were opened by Captain Mcintosh,

and the three of us found that the hatches were well

closed, according also to the certificate that Captain

Mcintosh gave me after all the cargo was more or

less discharged; he examined the entire ship; after

Mr. Tucker had examined the vessel, and had seen the

damage done, and read over the protest, he told me

that he did not expect to make any claim on the ce-

ment because he took it for granted that it was on ac-

count of perils of the sea.

Q. Did you have any talk with Mr. Tucker after

Mr. Beebe had presented a claim for damage to iron

and steel?

Mr. WOOD: Objected to as immaterial, incompe-

tent and irrelevant, and not proper cross examina-

tion, and ask to strike out this last answer as not

proper cross examination.

Mr. McCAMANT: It is redirect.

Mr. WOOD: It is not proper re-direct. It does
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not bear on a thing I asked.

Mr. McCAMANT: I asked permission to recall the

witness for the purpose of asking- him.

COURT : Let him testif}^

A. Yes, and

—

Q. State what he said. I will put in another

question there. State what he said.

A. Mr. Tucker told me that Air. Beebe had made

a claim on the steel and iron, but that nevertheless

he would make no claim because he considered it a

case of peril of the sea.

' Q. As a matter of fact, when did Air. Tucker de-

cide to present and assert a claim against the vessel

with reference to the time when the cargo was dis-

charged?

Mr. WOOD : The same objection to all of this.

A. He libelled the vessel exacth^ the day—or lib-

elled the ship exactly on the date that the ship would

have sailed, and six weeks after the vessel had arrived

in port, and on that account the ship was detained

three days.

O. When the cement was discharged on the dock,

did you examine any of the barrels for the purpose of

seeing whether the barrels claimed to be damaged

were in fact damaged?
A. Yes, a large cjuantity of barrels which had been

accepted b}^ Mr. Tucker were afterwards put aside

again after Mr. Meyer had arrived from San Francis-

co, and several barrels that only had just a little wet

spot on the wood were refused, and on opening the

same, the}^ were found to contain good cement, in-

tact.
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O. Who opened them?

A. My first mate and myself.

O. Did you personally see the contents of those

barrels?

A, Yes, certainl3\

O. Was this a portion of the car^o that was claim-

ed by Mr. Tucker t(^ be damaged?

A. Mr. Tucker had accepted it, but it was Mr.

Meyer who refused to accept it, and a long time after

the cargo had been discharged.

O. Were these barrels that you inspected a part

of the cargo which Mr. Meyer claimed was damaged

cargo ?

Mr. WOOD: I would suggest that this doesn't

seem to be relevant for this reason: We have put in

the claim for damages as actually catised on actual

sales, and just what it has to do about Mr. Meyer

and a few barrels seems to me irrelevant and imma-

terial.

COURT: Part of the history of the case, I suppose.

A. Yes.

Recross Examination.

0. Captain, when was it that you had this con-

versation with Mr. Tucker?

A. Every day I was in the office to get my freight,

and he promised me that he would pay the freight

vv^ithout any deductions, and I went about every day,

but I didn't get the freight until just a few days be-

fore I sailed, and Mr. Matthes received the freight

from him.

'O. I am askine vou when Mr. Tucker first told
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you that he wouldn't make any claim for damaged

cement?

A. At the time he received his claim from ilr.

Beebe.

Q. Mr, Beebe had nothing to do with the cemenL

A. Yes, but I had to do with ^leyer, Wilson <md

Company for the entire cargo, as well cement as steel

and iron.

Q. Did he say he would make no claim for the

cement, because he thought it was damaged by rea

peril at the time he was down with ^Mcintosh at the

time of the opening of the hatches?

A. No, I never said that.

O. When did he say it ?

A. After he had examined the vessel, and read

over the protest, he told me.

O. How much examination did he make of the

vessel ?

A. He just looked around and examined.

O. Make a regular inspection of the vessel—go

down in the hold and inspect the decks?

A. I don't know. I just saw him on board.

Q. Is this the protest that he read?

A. Yes.

Q. And that protest is practically what you have

testified lo here in this case under questions from

your counsel, isn't it:

Iii'Lerprtter: \'ou mean as he w^as examined on

that?

O. I mean to say, this protest covers the same

dales of stormy weather that he has been examined

on bv his counsel? ».
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A. Yes.

O. And you put into this protest every day of

bad weather that you thought worth while to put in

to save you from damages, didn't you?

A. Yes, that is more or less.

O. And those days are the 18th of February, the

20th of February—those dates in your protest are the

18th of February, the 20th of February, the 18th of

April, the 29th of April, the 1st of May, the 2nd of

May, the 3rd of May, the 4th of May, the 5th of May,

the 6th of May, the 7th of May, 8th of May, 9th of

May, 10th of May, 12th of May, 14th of May, 20th of

May—14th of May, 20th of May—29th of May, 30th

of May, 31st of May, 1st of June, 5th of June, 9th of

June, 10th of June, 11th of June, 1st of July, 20th of

August and 23rd of August—is that right? Those

are all the dates?

A. Yes.

O. Now then, did you talk with A-Ir. Tucker with

an interpreter?

A, Yes, with Mr. Matthes; he was present.

O. And did Mr. Matthes interpret between you?

A. Yes.

O. And it was in Mr. Matthes' presence that Mr.

Tucker said that he would make no claim?

A. Yes.

Q. And it was after he had seen your protest?

A. I don't know whether he had already seen

the protest, or was it on account of what he had seen

of the damages on board the vessel. I know that he

saw the protest.
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0. Your crew was taken out of your ship by the

French Consul, wasn't it, just before you were ready

for sailing? Wasn't it?

A. I don't understand what you mean.

Q. Wasn't your crew taken out of your ship Dy

the French Consul, and transferred to another ship

while you were in port here?

A. No, no.

Q. Did you go out with the same crew that you

brought into Portland?

A. I went back with the same crew, with the ex-

ception of three that I left in Hobart and a few others

that deserted here.

Q. Didn't yoti have some delay at the last mo-

ment, about your crew, about getting off?

A. Yes, some delay.

O. When did you tell your counsel, Mr. McCam-

ant, about this conversation with Mr. Tucker?

A. When my first depositions were taken.

0. I want to modify a question, and ask it in an-

other form. Didn't the French Consul take some

members of your crew that had been prepared for

you, and order them into another French ship?

A. I had three men engaged about—I had sev-

eral, men engaged to join my vessel on Saturday, but

inasmuch as the vessel was delayed through this libel,

the men were put on another vessel.

O. Wouldn't the men have been taken out of your

vessel for the other French vessel, libel or no libel?

A. No, we would have left immediately.
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Redirect Examination.

O. Who did you transact your business with in

this port, as the representative of the charterers? Who
was Meyer, Wilson & Company's representative witli

whom you transacted your business in Portland?

Mr. WOOD: Mr. Tucker was the agent. We will

admit that.

Mr. McCAMANT: For all purposes?

Mr. WOOD: No, I don't think that this amounts

to anything-; suppose Mr. Tucker said 'T will waive

their claims, and there will be no suit brought," it

would be beyond his power.

Mr. McCAMANT: You don't admit he was the

general agent.

Mr. WOOD: I don't know. I don't believe that is

so.

Mr. McCAMANT: Well, I would like to have this

question answered then, your Honor.

COURT: Let him answer.

A. Mr. Tucker.

0. Mr. Alfred Tucker, who testified here yester-

day ?

A. Yes, Mr. Alfred Tucker.

(Witness excused.)

Whereupon proceedings herein were adjourned un-

til Monday, April 8, 1912, 10 A. M.

Portland, Oregon, Monday, April 8, 1912, 10 A. M.

Mr. McCAMANT: Captain Lebeaupin wishes to

make some corrections in his testimony which he re-

gards as important.

CAPTAIN JOSEPH LEBEAUPIN. Recalled.
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Direct Examination.

(Questions by Mr. McCAMANT)

:

Q. In your testimony Saturday, you said that in

coming from Hobart to Portland you went to the

north of Tasmania instead of to the south of Tas-

mania. Do you desire to correct your testimony in

that respect?

A. I meant to say north of Xew Zealand, because

I left from Hobart—that is north of Tasmania.

Q. You testified in your direct, and also in your

cross examination on the subject of your experience.

State when you first went to sea?

A. 1895.

O. In what sort of vessels did you navigate be-

tween 1895 and 1899?

A. During those years I sailed in either large

fishing vessels, or coasting vessels, on the French

coast. Only since 1909 I have been sailing on large

sailing vessels.

•g. 1909 or 1899?

A. 1909.

O. Since 1909? Docs he misunderstand?

A. 1899. I was sixteen years old at that time.

O. Since 1899 what char;icter of vessels have yon

sailed in and in what i)art of the world have you nav-

igated?

A. Since 1899 I have sailed in large sailing- vessels

on Horn voyages ; only two voyages I go to !^Iartin-

i(|uc.

(Witness excused.)

J. W. MATTHES. A witness called on behalf of
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the claim.'int. hein^- first duly sworn, testified as fol-

lows:

Direct Examination.

(Questions by Mr. McCAMANT)

:

O. Mr. Matthes, where do you reside?

A. Portland.

O. What relation do you sustain to the fleet of

French sailing vessels which visit this pott from

year to year?

A. 1 am the agent for the British shipowners' Li-

ability & Indemnity Association of London, of which

the majority of French shipowners are members.

'Q. Have you, from time to time, been called upon

to transact business on behalf of these ships with

Meyer' Wilson & Company?

A.. Yes, several times.

O. Who represents Meyer, Wilson & Company in

this port for every purpose?

Mr. WOOD: There isn't any question about that.

I have since talked with Mr. Tucker. He says he is

the general agent here with full powers.

Mr. McCAMANT: That is all right as far as that

is concerned.

O. Mr. Matthes, did you have any conversation

with Mr. Alfred Tucker in August or September,

1909, with reference to the responsibility for damage

to the cargo of the Babin Chevaye after the voyage

which terminated about that time?

A. Yes, sir, I did.

O. State what Mr. Tucker had to say on that sub-

ject.
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Mr. WOOD : Objected to as irrelevant and imma-

terial, because under the admiralty law, as well as

elsewhere, anything Mr. Tucker may have said in

their conversation, without some consideration and

agreement, would be immaterial.

COURT: Let him answer the question, for what-

ever it may be worth.

A. After the vessel had been in port some time,

the cargo was gradually being discharged; it ap-

peared that there was considerable damage, and I

believe that when about 800 or more barrels had come

out, that proved to be damaged, nevertheless Mr.

Tucker intimated that he didn't expect to make claim

because, from his investigation on board the vessel,

and what was mentioned in the log book, or in the ex-

tended protest, to his belief it was simply a case of

perils of the sea, where the receivers of the cargo have

no claim on the vessel. But some days afterwards, he

told me that the Northwest Steel Company had made

a claim, quite a large one, on damaged steel and iron,

and Mr. Tucker told me that he didn't expect to make

a claim on the cement, and he would tell Mr. Beebe

that there was no possibility of his making- any claim

on the vessel. He had no right to.

O. For what reason ?

A. On account of the perils of the sea for which

the ship is not responsible. Well, the result was that

Bcebe & Companv consilerably reduced the claim, but

still insisted on a certain amount, and Mr. Tucker told

nie that they would press their claim, and wanted me

to libel the vessel, because it will be otherwise out of

ni\- pocket They will make the claim to me, and if T
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cannot recover from the vessel, it will be out of my
pocket , or out of the pocket of the firm, and so if they

insist upon making a claim, then I am going to in-

clude all the damage to the cement likewise.

(Witness excused.)

Mr. :^IcCAMANT : I offer in evidence the Rehl de-

position.

Rehl deposition read in evidence.

During the reading of this deposition, at the request

of Mr. McCamant, plat, offered with the deposition

and identified therein as "Claimant's Exhibit A", Geo.

A. Brodie, Notary Public" was marked for the pur-

poses of this trial as "Claimant's Exhibit 7."

Mr. WOOD: We w^ant the same objections as

made in the deposition.

CAPTAIN ALBERT CROWE. A witness called

on behalf of the claimant, being first duly sworn, tes-

tified as follow^s:

Direct Examination.

(Questions by Mr. McCAMANT)

:

Q. Captain Crowe, where do you reside?

A. Portland.

'O. How^ long have you lived in Portland?

A. Nearly 11 years now.

O. What is your occupation.

A. Marine surveyor.

Q. Have you been in that occupation during these

llyears that you have lived in Portland?

A. No, 9y2.

Q. 9y2 years?

A. About 9>4 years.
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O. You have been marine surveyor of this pori for

that period of time?

A. Yes, sir.

Q. What duties have you performed as mnrine

surveyor?

A. Oh. superintend the loading, inspe?^ (hnnaged

cargoes, condition the ships general!}-, whcjlicr tlicy

are fit to carry cargo and report on them if tliey are

damaged—if they happen to have damage

Q. As regards superintending, loading- cargo, do

you have a plan for the distribution of cargo in milk-

ing stov^age in sailing ships?

A. Yes.

'Q. That is one of the duties of your

—

A. Well, not very much in reference to general

cargo. My duties are principally with the lnn\ber

vessels, although I have some other vessels chat take

small portions of general cargo.

O. What experience have you had, if at all ns a

seafaring man, Captain?

A. About 26 years of it.

O. In what capacity?

A, I was 17 years master, carrying cargoes of all

kinds to all parts of the world.

O. In sailing vessels or steamships?

A. Sailing vessels.

O. Sailing vessels. Are you familiar with the

principles which govern the distribution of cargoes of

sailing vessels, as between the lower hold and be-

tween decks?

A. Yes, sir,

Q. State whether or not an}'^ definite and iron-
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clad rule, applicable to all vessels, can be stated?

A. Couldn't be, because it depends entirely on the

proportions of the ship. One ship may be big beam
and small depth, another one may be small beam and

laro-e depth. It entirely depends on the model of the

ship.

O. Are you familiar with the Babin Chevaye?

A. Fairly well.

'Q. How does the Babin Chevaye compare in the

weight of her superstructure with the ordinary run

of French sailing vessels?

A. It is very close to British vessels, if I remem-

ber correctly. Some sailing vessels—French vessels

have long superstructure, long forecastle head, and

long poop. If I remember correctly, the Babin Chev-

aye has a shorter after superstructure, and the hatch

—the after hatch out on the main deck. She is nearly

similar to English vessels, to the best of my recollec-

tion.

Q. What would you say Captain, was the proper

distribution of the cargo, as between the lower hold

and between decks, for the Babin Chevaye?

A. Approximately one-third of the cargo—of the

weight, would be in between decks,—loaded in be

tween decks.

O. Suppose there were a departure of as much as

fifty or seventy-five tons from that rule, what effect

would it have?

A. Practically nothing.

Q. Who knows best as to the stowage of a vessel,

Captain? Who is the man in the best position to de-

termine whether the cargo has been properly distrib-
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uted ?

A. The man that has had experience with the

same vessel; that has loaded various cargoes. You
ma}' take a heavy cargo, very heavy cargo at one time,

and put in in the vessel, and even with the same

weights, taking one-third between decks, have o ele-

vate that weight between decks, and elevate it in the

hold, b}' stowing in lighter cargoes underneath, you

can change the stability of the ship greatly, with the

same quantit}' of cargo—same quantity or amount

in the lower hold, and same quantity in between

decks ; and it is the master, as those things go in—if

he has had previous experience with the ship—he is

the man that should know better than anybody else.

As a master of a vessel, I have a general idea that will

cover any vessel, but the master of the vessel is the

nii-.n wi:o should know that; if he has had the oppor-

tunity, he should know exactly better than any one

else.

(Witness excused.)

Mr. McCAMANT; I now offer in evidence the de-

position of the witness F. M. Grenapin.

Grenapin deposition read in evidence.

]\Ir. }*lcCA]\IA\'T; Captain ^Iclntosh is one of

our witnesses, but he is not here. If you will permit

me to reopen our case when he comes, that is our

case.

Claimant Rests.

Mr. WOOD: I would like to recall Captain Le-

beaupin for a few questions.

CAPTAIN JOSEPH LEBEAUPIN. Recalled by

libellant.
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Direct Examination.

(Questions by Mr. WOOD)

:

O. Captain, where are the men's quarters on the

Babin Chevaye?

A. Forward—behind the mizzen mast.

O. Behind the mizzen mast?

A. Yes.

'O. The main mast is center?

A. Between—behind the first mast forward.

Q. That is the fore mast, isn't it?

Interpreter: Yes, the fore mast.

A. I don't know in EngHsh.

Q. Where is the galley, Captain?

A. Right adjoining, a little behind.

O. And how do you get from the men's quarters

to the poop deck?

A. Over b}^ crossing a bridge from the forcastle

where the men live, to the poop deck.

O. Running lengthwise of the ship?

A. From the starboard side of the ship ; with the

ship on the starboard side.

0. And is that bridge a permanent structure of

the ship?

A. Yes.

Q. Built of what—made of what?

A. Built of lumber, reinforced with iron.

O. And how attached to the ship itself?

A. It is attached to the deck with big pieces

—

large pieces of iron, and about every six or seven feet

there are supports to hold it up.

O. And on the same level above the deck as the



138 Meyer vs.

poop deck and the forecastle head?

A. Yes, exactly on the same level.

(Witness excused.)

ALFRED TUCKER. Recalled on behalf of the li-

bellant in rebuttal.

Direct Examination.

(Questions by Mr. WOOD):
O. Mr. Tucker, will you state the conversation

that has been alluded to here by Captain Lebeaupin

and Air. Matthes, with reference to the damage to

this cargo and the claim?

A. I probablv had several conversations with the

captain and Mr. Alatthes regarding any claim they

might possibly have, as is generally the case with all

ships coming in with damaged cargo. It is my duty

to find out the cause of the damage, if possible; to

trace it up, and find out whether or not the ship is

responsible, or whether it has been caused by perils

of the sea, or whatever the cause may be. And I re-

call several conversations to the effect that it was

not our wish to claim upon the ship. We would rath-

er avoid it if we possibly could. It was no credit,

either to the vessel or to ourselves, to prefer a claim,

or later to enforce it, but if we made a claim, we

should certainl}' do our best to enforce it, but we

Vs'ould have to be satisfied first in our own minds, that

the ship vx'as responsible for the damage. I am quot-

ed as having referred to the log book. As far as I

can recollect, I never saw the log book of the vessel

until after the cargo had all been discharged, and the

protest h;id b-ecn extended. I had no opportunity
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of examining- it, and even if I liad, T recall havint^

—

when T did see the log hook—finding considerahle

difficulty in translating it. I am not thoroughly con-

versant with the French language. I can understand

a little of it when it is spoken, hut T find it very dif-

ficult to read and translate the lan^-uage as written

by hand, and therefore I certainly could never have

made the statement, and certainly never did make

such a statement that from the account in the log

book, which I had seen, I was convinced that the ship

was not responsible for the damage. As I said it is

my duty to inquire all arotmd, and find out how the

damage happened, what was the cause of it. And,

in this instance, I made numerous and sundry inquir-

ies of different people and came to the conclusion in

the end that the ship was responsible for the damage,

although earlier I may have, in taking the captain's

word, or Mr. Matthes' translations of conversations

wit^h the captain, inferred that the damage might have

been caused by perils of the sea. But I certainly never

told him at any time that we would not prefer a claim

against the ship. I would have qualified that by stat-

in,"" unless I was convinced that the ship was respons-

ible, in which case we should certainly prefer the

claim.

O. I forget whether I asked 3^ou, or whether you

know, in this damage to the cement and steel, was it

confined to any particular part of the ship, or was it

general throughout her length.

A. The damage to the steel was more or less

throughout the whole vessel, though all of it was not

bad salt water damage. Some of it was apparently
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fresh water damage, which is not serious, and not oh-

jected to, but the salt water damage was pretty well

all through the vessel. But now, I was not in the hold

of the vessel, or in between decks to see every piece of

steel handled, so I cannot, of my own knowledge,

svv^ear as to the particular position which each piece

may have occupied in the vessel.

Q. How about the cement?

A. As far as the cement was concerned, that was

from the after end, as I recall it now. There was also

other cargo damaged in the vessel.

Cross Examination.

(Questions by Mr. I^lcCAMANT):

'0. Mr. Tucker, did you read the protest which I

now hand you, at or about the time when the vessel

finished discharging?

A. Yes, sir.

Q. And wasn't your conversation with Captain

Lebeaupin and with Air. Matthes subsequent to the

time when you read the protest?

A. As I said just now, I had a great many conver-

sations with the captain, and I do not recall Mr. Mat-

thes coming into the case until the vessel was pretty

well discharged, but I may l)e at fault in that. I won't

insist. However, m}^ general conversation with Mr.

Matthes was after the protest was extended and

translated.

Q. Did }()U lell him, after you had read the pro-

test which I handed you a moment ago, that, in your

opinion, the damage to the cargo was caused by perils

of the sea? ^
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A. I have no recollection of niakin^- such n state-

ment. Mr. McCamant.

Mr. McCAMANT: I offer in evidence the protest,

your Honor, for the purpose of connecting up the tes-

timony of this witness.

COURT: The same one that has l)cen used?

Mr. McCAMANT: Used without havin.2^ hcen of-

fered in evidence.

Mr. WOOD: It hasn't heen offered. I don't think

it has heen used in the case.

Mr. McCAMANT: I think the captain's atten-

tion was directed to it.

COURT: Letitg-oin.

Marked "Claimant's Exhibit 8."

(Witness excused.)

J. J. JORDAN. A witness called on behalf of the

libellant in rebuttal being first duly sworn, testified

as follows

:

Direct Examination.

(Questions by Mr. WOOD)

:

0. Where do you live, Mr. Jordan?

A. Portland.

O. And how long have you lived here?

A. 40 years.

O. What is your business?

A. Shipwright and caulker.

O. How long have you been following the business

of shipwright and caulker?

A. What you say?

O. How long have you been following that busi-

ness ?
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A. All that time, pretty much.

Q. About how many years in the Port of Port-

land?

A. Ever since I came here—40 years.

Q. Did you recalk the main deck of the Babin

Chevaye some time in September, 1909?

A. Yes, sir.

Q. Who had the contract for doin^^- it?

A. I was foreman for Captain Crowe, the firm of

Crowe & Anderson.

Q. And you acted as foreman for the job?

A. Yes, sir.

Q. How much of the deck did 3^on recaulk?

A. The whole main deck—all of it.

'O. How much of the old caulking did you take

out?

A. Well, one-third, sometimes two—where it was

real bad we took out a good deal more.

O. What condition did you find the caulking that

you took out as to <ige and softness, and so on?

A. Well, pretty poor condition.

O. Well, explain a little more definitely what

you mean by poor condition, as to its softness or

rot?

A. Well, the oakum was decayed—had lost its

covering for its protection— I suppose hy the ship-

maker. The pitch is a protection for the oakum. Oak-

um v/on't stop a leak itself—has got to be protected

by another coating, kind of pitch or something else.

Q. Had the oakum lost its thread-like character

;ind coiitinuity so that it was putty like?

A. Ves, sir. Yes, sir, it was decayed.
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Cross Examination.

(Questions l)y Mr. McCAMANT)

:

O. How much of the old caulking- did you say you

removed, Mr. Jordan.

A. Well, we rived the whole deck.

Q. What?
A. Rived—that is commonly, the caulker's force

rive it ; took out one thread or two where it was neces-

sary, out of the whole deck, from the combings of the

face of the cabin, to the combings of the forecastle

head.

'Q. And you re-caulked the whole vessel—the

whole main deck of the vessel?

A. Yes, sir, the whole main deck.

O. You say you took out one thread or more ?

A. Yes, sir.

O. What do you mean by that?

A. Well, there is five or six threads in a ship of

her age.

O. And you left the other threads in?

A. Yes, sir.

O. You only took out one or more?

A. One or more.

O. How many did you take out?

A. I cannot tell; where it was required we took

out a little more.

Q. Now, when you got through, the ship was in

good shape, as far as her main deck was concerned,

was it?

A. Yes, sir.

0. And it wasn't necessary to take out these oth-
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er thread ?

A. Oh no, we don't usually do it unless it is bad

all the way through.

Q. And that was not the case with this ves-

sel?

A. No, it wasn't bad all the way.

Q. Simply all the top threads that would be in bad

shape?

A. Yes, sir; yes, sir.

O. Now, Mr. Jordan, couldn't that be caused by

the heat in passing- through the Torrid Zone—the

condition in which you found that pitch?

A. No, sir.

Q. You think not?

A. No.

Redirect Examination.

O. Mr. Jordan, the oakum that was left in the

deck—what did you do to that, if anything? Did

you set it down, or treat it in any way?

A. Horsed it down with what we call horse iron.

O. When you c|uit, she had a good, water tight,

seaworthy deck?

A. She had, sir.

Recross Examination.

O. How many days did you work on her, Mr.

Jordan ?

A. About 11,000 running feet in caulking. I call-

ed the other day at Captain Crowe's office. He mis-

laid the book. I gave him the book, so he would

count—charge the ship for men and material furnish-

ed. He can't find the book. About 11,000 feet ; about
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fourteen men there, somewhere about seven days.

O. Fourteen men working seven days?

A. Yes, sir.

(Witness excused.)

HENRY GRIFFIN. A witness called by the li-

bellants in rebuttal, beino- first duly sworn, testified

as follows

:

Direct Examination.

(Questions by Mr. WOOD):

O. Mr. Griffin, what is your business?

A. Foreman Columbia Dock.

O. And how long have you lived in Portland?

A. 22 years.

Q. Did you re-condition the hydraulic cement that

came out of the Babin Chevaye, a French barque, in

September, 1909?

A. Yes, sir.

0. Just state what you did in that respect, and

how many barrels were re-conditioned, and what you

mean by re-condition?

A. Well, by re-condition, we open the barrel, and

empty the cement out, and run it over a screen to get

the lumps out of it. I should judge, about between

800 and 900 barrels. And there was—well, the dam-

age run all the way from 15 or 20 pounds in some bar-

rals, up to 350 pounds in others. Some was almost

worthless.

'O. And about how long a time did it take, and

how many men ?

A. Well, I couldn't say how many days we work-

ed on that. We worked on that odd days ; use the gang
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the day when no cars or anything to load, so we would

re-condition cement.

Mr. McCAMANT: I think we object to this char-

acter of testimon}'^ and move to strike it out on the

g-round it is not rebuttal. This is a part of their case

in chief, as I understand.

Mr. WOOD: It is. And I didn't really intend to

call this witness, but as Mr. Tucker had him here, I

thought we would put him on for what it was worth.

I will ask leave to put in or leave it out—I don't care.

COURT: You can put it in by special permission

of the court.

Q. How about the facility for getting expert labor

at that time to do this job? Were you able to get it?

A. For the re-conditioning?

Q. Yes?

A. Yes, sir.

O. Were you able to get it at all times?

A. While we was re-conditioning it, yes, we had

the regular gang on the dock there, that had always

followed that kind of work.

Q. Well, if I may be allow^ed, I will direct his at-

tention. .Mr. Tucker thinks and says that you

couldn't get, at all days or all times, the men to do the

j()1), and that you worked at it at odd times when the

men were available. What is the truth of that ?

A. Well, we had—there was a gang on the dock

there that re-conditioned the cement, and we kept a

steady gang of men there.

Q. You worked at it steadily then?

A. Most of the time we worked at it, but some

days would be all loading cars, or unloading cars;
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something like that.

Q. And you didn't remember how many days you

were at the actual cement work?

A. Couldn't say.

Cross Examination.

(Questions by Mr. McCAMANT)

:

O. Were you at it two weeks?

A. "S^es, we were at it more than two weeks.

O. Were you at it three weeks?

A. Well, I don't know about the actual time. We
worked at it for about six weeks, I believe, off and

on.

O. Six week off and on. Now, was it as much as

a month's steady work, Mr. Griffin?

A. Well, I couldn't say as to that.

Q. Wasn't over a month's steady work, was it?

A. Well, I couldn't say just how many days it was.

Would have to get the records from the docks down

there to show that, I believe.

Q. Well, you know approximately, don't you?

A. Well, I wouldn't attempt to swear to whether

a month, or more than a month.

O. How many men were working on it?

A. Well, two men and four men—two men in a

gang—two men at a screen.

Q. How many barrels of cement was re-condition-

ed? 800?

A. Yes, or 900.

Q. About hov/ many barrels of cement will two

men handle in a day?

A. Re-condition all the way from 25 up to 35—dc-
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pend on the condition of the cement.

Q. Part of the time you had two men, and part of

the time four men, you say?

A. Yes, sir.

Q. How much of the time did you have four

men?

A. Well, I couldn't say to that.

O. Half the time?

A. I suppose about half the time.

O. And you think they averaged 25 or 30 barrels a

day? Each crew of two men?

A. Of two men, yes, sir.

(Witness excused.)

Adjourned until 2 P. M.

CAPTAIN ALBERT CROWE. Recalled by the

libellant in rebuttal.

Direct Examination.

(Questions by Mr. WOOD):

'O. T 1)elieve you have already stated. Captain,

yotir experience at sea covering how man}' years?

A. 26.

O. And in sailing vessels?

A. 17 years as master of sailing vessels.

Q. Steel or wooden ?

A. Both wood and steel.

Q. I will ask you to listen to this question, which

will be a very long one. Try to carry the main points

in your mind. Whether on a voyage from Antwerp

to Portland, by way of Hobart and the Cape of Good

Plope, a steel vessel, loaded with general cargo, but

principally cement and structural iron, leaving Ant-
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wcrp .'iljoiit the 16th of February, 1909, and about 95

or 97 cla3\s out to Hobart, and arriving at Astoria the

latter part of Augaist of the same year, whether in

that voyage, at that season of the year you would

consider this an unusual proportion of rough weather,

and not to be anticipated or expected by a vessel on

that voyage: The 18th of April the sea very rough;

deck constantly flooded by high seas washing over it

;

April 29th, sea constantly breaking over the vessel

;

sea high two days in April, 18th and 29th: May the

1st, sea very rough, decks forward constantly swept

by waves: May 2nd, sea hollow, wind suddenly fresh-

ens, deck constantly covered with waves: May 4th,

squally, wind blowing a gale at intervals: May 5th,

lower deck constantly filled with water, decks flood-

ed, weather improves, scjualls less frequent ; at one P.

]\1. a strong gale ,heavy rolling; forward part con-

stantly flooded; seas break over the vessel from one

end to the other; steering with the waves to avoid

accidents : May 6th, very severe squalls ; sea very

high: entire deck constantly flooded; break water of

the main hatch is carried away. (I will explain that

some s])ars and planks were rigged to hold down the

the hatch cover. They were carried away.) At noon

impossible to remain on deck ; sea high ; steering with

the waves ; lower deck constantly filled with water to

the height of the bullwarks; ship answers her helm;

at 3:25 in the afternoon the vessel struck from be-

hind by two waves ; the first one lifts her bow in the

air, and while her stern is down, the second one, the

crest mountain high, lands on top of her; the stanch-

ion aft on the poop deck, bent or broken ; the wheel
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house smashed; the wheel damaged; the grating on

the port side torn away; the door of the chart house

smashed; two coxswains torn away from the wheel;

the second boatsw^ain—coxswain Gallen thrown head

foremost against the rack on the poop deck, picked

up with a fractured fore arm, and internall}^ injured;

Boatswain Collet swept from one side to the other of

the poop deck, finally seized the banister of the ])oop

ladder, received a broken leg; the carpenter tlirown

agi^i.inst everything in his vvay, and his jaw smashed;

two seamen, Francois Jaouen and Venant Marie Le

Fur, carried overboard; 7th of May, sea rough and

still impossible to keep the course, but at noon it is

possible to resume the course; May 8th, sea rough;

he:ivy rolling; deck constantly flooded; May 9th,

weather improves, but rolling and straining; hatch

opened at 5 P. M. : May 10th, severe rolling ; fears en-

tertained for the safet}'" of the masts—when did I give

you that the hatch was opened?

A. May 9th.

Q. That is a mistake. Weather improves is all it

says—rolling and straining; May 10th. hatch open-

ed in the afternoon; May 12th, decks swept from

stem to stern ; high se:is taking the ship sideways

;

straining and shaking her tremendously; lower deck

constantly full of v/ater; 9 P. M. storm increases, and

canvas on life boats and the third tarpaulin of the

main hatch carried away. The hatches had three cov-

erings, and the third is the one on top; May 14th,

decks remain flooded, and sea very rough, but an ex-

amination is made of the cargo—no, an examination

is made of the cement of the stanchion;—from the
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main hatcli to the deck house are broken; one rivet

gone ; hold is inspected : May 20th, sea rough ; weath-

er generally bad : decks flooded ; weather become bet-

ter on this day: 29th of May—never mind the 29th

of May—took on a pilot for Hobart. So that in May
they had one, two, three, four, five, six, seven, eight,

ten stormy days. On the 9th of June, after leaving

Hobart, decks constantly flooded; severe rolling: On
the 10th of June, sea roup^h; blowing a gale. That

seems to be about the end of the bad weather—the

10th of June. Now, I will ask you whether, on that

voyage as described, at that time of the year, that

weather, as I have described, in severity and dura-

tion, was anything unusual or extraordinary, such as

a ship carrying a cargo on that voyage ought not to

have anticipated?

Mr. McCAMANT: I object on the ground it calls

for a conclusion, and endeavors to place the witness in

the position of the Court, and on the further ground

that it is not a proper subject for expert testimony,

and on the further ground that the testimony is ir-

relevant and immaterial in that the question gives

onh'^ partial picture of the evidence as disclosed in

Court, and does not accurately describe all of the con-

ditions.

COURT: Let him answer subject to that objec-

tion,

A. The amount—the number of days, about fif-

teen I totaled up there, of bad weather ; in the south-

ern winter months, making that passage, may have

considerably less, but not unusual to have that much

or more—that number of days or more. It could be an-
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ticipated; similar weather like that could be antici-

pated.

O. Is it anything unusual in a passage of that

kind, with only about two feet of free board, and sa}^

four feet of railing, to have the decks frequently

flooded?

A. The ship would actually have more—that ship

would have more free board than that. Excuse me
for answering your question in that way. I think

there is an error in the amount of free board that ves-

sel must have.

Q. The captain gave it in French dimensions, but

Mr. Matthes, I think you translated that as two feet

of free board, didn't you?

Captain LEBEAUPIN: I said three feet or more.

A. That ship should have about four feet ten.

'O. Well, the captain made a guess at it—he didn't

pretend to know. But he can state now, if he will

what, in English measurement, would you guess the

free board to be?

Captain LEBEAUPIN: I don't remember it ex-

actly but it must have been at least almost three feet.

A. That is wrong.

Q. Well, let's say that it had as much as four feet

free ])0cird. Is it anything unusu:il for vessels carry-

ing cargo, and heavily laden, to have her decks con-

st;. nily flooded at sea?

A. Yes, you don't usually find them constantly

filled. A ship should be prepared, or is built for en-

countering all kinds of weather. Of course, it may
be exceptionally bad at times, may strain and labor

her, but it is not unusual for her to have the decks
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at times—well, mayl)e for a minute or two—all level

rii^ht across from one rail to the other, but not very

often.

O. I didn't mean constantly, durino- the whole

day, but. as entered in the log, during the day's seas

coming over her, and frequently filling the deck

—

flooding the deck. In other words, what I am trying

to get at from 3^ou as an expert: Is it unusual for a

loaded ship's deck to be flooded with sea water?

A. Oh no, not at all ; not at all.

'Q. Now, would you say that, if on this voyage

she really only left her course for 48 hours on the 5th

and 6th of Ma3% and ran before the wind, and then

again on the 12th of May, she headed as close to the

wind as she could go, but didn't run before it, but

still cotildn't keep her full course, because she was

obliged to head into the wind, with these three ex-

ceptions—that is the 5th and 6th of May and the 12th

of May—she kept to her course, and at no time went

under less sail than lower fore topsail, foresail, lower

main topsail, and upper main topsail, would you say

that indicated very unusual bad or dangerous voy-

age?

Mr. McCAMANT: Object to it on the same

ground as previously stated.

COURT: Very well.

A. In my opinion, it is considerable sail to carry

with excessively bad weather. It is quite a large

amount. Some vessels will carry it, but it is a large

amount of sail to carry with the wind as we are led to

believe it is.
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Cross Examination.

(Questions by Mr. McCAMANT):

Q. Captain Crowe, suppose that the ship, instead

of having 15 days of bad weather, had six weeks of

almost continuous bad weather, what would you say

as to whether that was the usual amount of bad wea-

ther in going around the Cape of Good Hope, from

Antwerp to Portland?

A. Well, that would be

—

^Ir. WOOD: Wait just a moment. I object to that,

because I think the degree of weather should be

stated. A vessel might have six weeks of very dis-

agreeable weather—head winds, contrary winds, con-

tradictory weather, but we are talking of weather

which put her structure to a strain.

Mr. McCAMANT: I think counsel's question is

open to much more serious objection than that.

COURT: Let him answer.

A. Six weeks would be an unusual amount

—

would be a very severe passage. You can get very

near—bad weather over very near the entire route,

and 1 have made that very same voyage with never

taking in except light sails. I have gone clear to

Hong Kong, only taking the royals—that is, the up-

per one.

Q. Do not captains differ very much in their

judgment as to the amount of sail to be carried in a

given condition of wind and sea?

A. Yes, some captains will carry more, and some

vessels are capable of carrying more. Some vessels

will not steer if you carry too hard a pressure of can-
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vas on them. The cai)tain really has got to l)e the

judg-e, more than anybody else of that condition.

'O. The sails tend to steady a certain class of ves-

sel, do they not?

A. The wind in certain conditions. If the wind

is ont a little on the side, it will press her or will make

a pressure so she will go to one angle and remain

there, or reef at one angle and come back ; then the

wind will steady. But the wind can be very strong,

lots of sails, and still do excessive rolling. If the wind

is right aft, blowing her direction, then the sails don't

steady her very much.

0. The question of how many sails to carry is a

question depending on a good man}' considerations,

isn't it. Captain?

A. Yes, sir, depends a good deal on the ship and

the captain's good judgment.

Q. Assuming that you get two men equally com-

petent, whose judgment would you have the most re-

spect for—the captain out at sea with the vessel, and

cognizant of the conditions, or the witness sitting in

the courtroom, and testifying in response to ques-

tions?

A. I think T must admit, the captain being a

qualified man, if he has had opportunity—been in that

vessel long enough to learn her, he is the man really

to judge better than anybody else.

O. Now, Captain Crowe, you say it is usual—it is

not unusual for the decks of a vessel to be washed

with water? Is it usual—ordinarily how long will

the water remain on the deck of the vessel?

A. Oh, I have seen them where the seas are very
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bad, sometimes it will be an hour, with the vessel car-

rying 300 or 400 tons on her deck, of water.

O. For an hour, you say?

A. Sometimes probably for an hour.

Q. Suppose during pretty much the entire day on

the 2nd of May the decks were covered vv^ith water,

and suppose on the 5th of May the decks were flood-

ed with water, pretty much the entire day, and the

seas broke over the vessel from one side to the other,

and the vessel is covered up to her bulwarks with

w^ater most of the day; and suppose on the 6th of May
the decks are constantly flooded all day long, so that

nothing but the poop deck—no portion of the vessel

except the poop deck is above the water—what would

you say as to whether that was a usual condition of

affairs ?

A. Would be very severe weather and sea both.

O. Now, suppose the vessel has been thoroughly

inspected before she left her port—her home port

—

and has been classified by a competent surveyor, as

entitled to Xo. 1 classification in the Bureau Veritas

—you know what the Bureau X'^eritas is, do you not?

A. Yes, sir.

Q. You are the local representative here, are you

not?

A. No, sir, I represent San Francisco underwrit-

ers.

O. Suppose the vessel has been inspected in that

manner, and has been given the classification which

I described, by competent surveyors, and suppose her

poop deck and the wall of the poop deck aft and the

door Ic'iding into the chart room, and the superstruc-
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lure ahcmt the wheel house have all, heen inspected

and found to be staunch and stronj^-, and a wave comes

along, and smashes in the door leadino- into the chart

room, and the wall of the chart room, and also breaks

in the superstructure in the neighborhood of the

wheel house, all of those structures having been duly

inspected and passed by competent surveyors, what

would that indicate as to whether the weatlier was

unusual or not.

A. Indicate rough seas.

Q. Would it indicate seas that

—

A. They were not usual. They were severe ones.

They were high ones.

O. Would indicate that they were seas such as

ordinarily would not be encountered, would it not?

A. It is not usual, not very usual. It is only per-

haps once—well, lots of voyages you will make, you

will never get any water up to the poop at all; in fact,

many ships may go for years, and not have any. I

don't know in this ship, whether she was what we

consider a dry ship, and very seaworthy vessel, or

Vvhether slie was subject to taking water on there,

1jut the fact that she does take water around there,

w^ould seem to me that the conditions were rather

bad, or else the ship was perhaps not on fine lines, not

a dry ship, what would be considered a dry ship—one

of the two.

Q. You know that this ship has come to this port

on other voyages, do you not. Captain?

A. I think I know of three voyages.

O. And you know that except on this voyage,

there has been no quarrel with the manner in which
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her cargo has ])een dehvered, do you not?

A. I do not know that.

O. Now, if that fact had been estabhshed, what

would that indicate as to whether the ship in her con-

struction was staunch and strong?

A. I think there is no doubt that a vessel, before

she gets a certificate from the Bureau X'eritas, must

be built according to certain regulations for her.

While that is in effect, that is evidence the vessel must

be in pretty good condition although there may be

defects in various places that the certificate really

would not bring out at that time. If there were a

certificcLte given just immediately prior to her going

to sea, that all those conditions were right, then I

think we would have to assume she was right then.

In fact, the insurance companies Vv'ould take a risk

like that, and \\\\\ pay for any damage without any

question.

Q. Xow, suppose, as a matter of fact in this case,

the evidence shows that the vessel had been in dry

clock before she left Antv\-erp, and while she was in

drv dock, she had been inspected both outside and in

by competent surveyors, and had been given her cer-

tificate by a qualified officer of the French Navy, who

was the inspector at Antwerp for the Bureau A'eritas,

and then the door of her store room had been smashed

in, in the way I have indicated, and the wall of the

store room, and also the superstructure about the

wlieel house had been broken in, what would you say

that indicated as to the severity of the weather?

A. It would be severe weather, and that is evi-

dence the vessel Vv^as in good condition, if she passed
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tliat examination.

O. How then would you account for the breaking

in of these walls and doors to which T have directed

3'our attention, under those circumstances?

A. Very bad sea. Severe weather and very l)ad

seas.

Q. And would you say that that was such severe

—such w^eather as the ship would ordinarily expect

to meet on that voyage?

A. No, not hardly.

O. Now, suppose, Captain, the main deck of the

vessel had been flooded by the sea for as much as 48

hotu's continuotisl}^ and at the end of that time, the

pumps still \\ ere clear, indicating that there was no

water in the hold, what would you say that indicat-

ed as to the condition of the decks at the time when

the flooding began ?

A. I think we must assume that the deck was in

good condition on account of the certificate and ex-

amination she has had. If the deck did not leak aft-

erwards,—after having been subject to the strain of

the sea jumping on it, didn't leak then, then I would

say the deck was in very fine condition.

O. I call your attention particularly to the condi-

tions v/hich obtain on the 12th and 14th days of May.

At 11 A. M.—that is the 12th of May—at 11 A. M.,

the decks are swept from stem to stern, violent roll-

ing, and straining of the ship ; at 1 P. M., awful weath-

er, high seas taking the ship side ways, straining and

shaking her tremendously; the lower deck—that

means the main deck—constantly full of water up to

the railing; at 9 P. M. the storm increases in violence;
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the canvas of the Hfe boats, and the third tarpaulin

of the main hatch are carried awa}^; also the railing-

of the poop ladder, and the cover of the man hole of

the pump well; the port side of the deck house is

stove in at least two inches: May 14th, decks re-

main flooded; sea rough; as soon as it was possible to

g-o on deck, the captain and the officer of the watch

made a thorough examination; the cement of the

stanchions from the main hatch to the small deck

house was broken and the stanchions slightly twist-

ed; one rivet completely gone, causing thereby a con-

siderable leak ; temporary repairs were made with a

wooden plug; as soon as more water is found in the

hold, the main pumps are worked constantly; at 6 P.

M., pumps clear; as the water was moving constantly,

it was impossible to work the pumps ; an inspection

of the hold revealed several leaks resulting from the

severe straining of the ship. Now, suppose. Captain,

it appeared from the evidence that the rail of the

poop ladder had been carefully inspected at Antwerp,

before the vessel started on her voyage, by a compet-

ent surveyor of the Bureau Veritas, and had been

passed satisfactorily; and suppose the port side of the

deck house which was stove in two inches, was re-

inforced by a plate of steel, in addition to the wooden

material in it, what would you say as to that condi-

tion of wind and weather, as to whether it was usual?

A. In as far as the rail was concerned, that would

indicate almost nothing, but the forcing in of the side

of the deck house shows that there was a very heavy

weight of water come against it.

Q. Was that such weather ;.s would ordinarily be
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encountered with that kind of a vo3'agei^

A. Well it would be very severe—very severe

weather.

O. Now, Captain, suppose a vessel leaves Ant-

werp, bound for Portland, by the way of Hobart, with

her main deck properly caulked, and suppose, by rea-

son of such weather conditions as have been describ-

ed in the questions submitted to 3^ou on direct and

cross examination, the vessel strains and labors heav-

ily, so much that her seams are opened more or less,

and such that the major portion of her main deck is

under water for periods of 48 hours at a time, on at

least two different occasions, and under water at oth-

er times for more than a moment or two—for a con-

siderable period—what effect does that have upon the

top threads of the oakum in her caulks?

A. Oh, the top thread will deteriorate some, but

it wouldn't deteriorate the oakum but very little, un-

less there was a motion, a bending motion of the hull

;

a bending* like a bending up and down of the deck on

its fore and aft line, or straining the other way,

athwart the ship—unless there was strain enough to

do that, it wouldn't affect the oakum.

Q. Suppose the vessel did strain in the way you

describe—what effect would it have on the oakum?

Air. WOOD: Objected to. No such evidence

there. It is a steel vessel.

A. It will partially chew the oakum on the top.

It will crack the pitch, throw it out in places, and it

will deteriorate the condition of the oakum itself. In

places it will get quite soft. Did I understand right

that there were some of the bulwark stanchions, that
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the rivets were started? The braces in the bulwark

stanchions, that they were started?

Q. There were several stanchions where the

—

A. Bulwark stanchions? Braces to them?

O. —where the cement supporting the stanchions

were loosened or broken more o rless.

A. That would indicate that the force of water

there was a big" strain coming on the bulwark, and it

would come above—that breaking of the cement

would come about, more on account of the water

coming directly across the deck than it would from

strain, or it can come from other cause. These rivets

could be loosened, and the cement broken by a length-

wise bending of the hull, or it could come by water

ium})ing in one side and going over and hitting the

buhvi.rks on the inside, putting a big strain on it. That

injury can come about two ways.

Redirect Examination.

O. Captain, did you ever know a vessel's deck to

be constantly under water for 48 hours, without the

rails showing at all ?

A. No.

Q. Did you ever hear of such a thing?

A. Well, I have heard people make assertions in

lines something similar to that, but I don't think it

was ever really meant that the vessel would be in 48

hours,—the decks across the rail.

O. When the entry in the log is, "decks constant-

ly flooded"—it means from time to time, doesn't it?

It doesn't mean all the time?

A. Well, the literal reading of it is full all the
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time, bill I have never seen one full for—oh, I have

never seen the decks full for one hour—chock full.

O. I mean to say, if you find the entry in the log

"decks constantly flooded," what do mariners under-

stand by that word "constantly"? Do they under-

stand at intervals from time to time?

A. Yes, sir.

Mr. McCAMANT: I object to that. That is not a

proper subject of expert testimony. The question is

incompetent.

Mr. WOOD : It is an expert term.

COURT: If there is an expert term, or a term

commonly used, it is competent, I suppose—that is,

his translation.

Mr. WOOD: Commonly vised in all English logs

"decks constantl}' flooded." Technical term, you

might say.

A. I wouldn't understand the deck full up to the

rail all the time. It is more an expression of the con-

dition—there was a lot of water on the deck.

O. Now, Captain, in steel vessels, stiff and

staunch, and seaworthy in every respect in her hull,

and tight and staunch and well caulked in her decks

when she left Antwerp, is there anything in her be-

ing constantly flooded with water that would let the

water through the seams of the deck into the hull?

A. Not without working. The ship must work, or

the deck would not leak. She could be under water

there for a fortnight; if there had been no strain in

the hull itself, the deck wouldn't let the water

through.

Q. Where is the worst strain of this kind—if the
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ship was buckling in any way, where would this be

most apt to show? In the deck seems?

A. Will usually show the most around the main

hatch, where an opening is cut in the deck, if not

properly reinforced around there. In any vessel, even

with all compensation for cutting away the beams, it

will usually show around the hatches and the middle

portion of the ship first.

0. Now, if a vessel is as I described that, tightly

caulked—well caulked, seaworthy deck, main deck of

a steel ship, and she is pooped by one big heavy wave,

that fills her from stem to stern, is that any justifica-

tion for this deck's leaking?

A. Yes, I would say so.

Q. Why?
A. Because in going over the top of the house, we

would probably have about seven feet, and this big

volume of water goes on top of the poop as it jumped

down the main deck, and will shake things enorm-

ously.

Q. And would that

—

A. That would start the deck.

O. Would that one act be sufficient to open all

the seems of the deck ?

A. Not along the whole length.

Q. Now, in your experience as a mariner, don't thr

spread of canvas that is carried, always have some in-

dication as to the strength of the wind, and the se-

verity of the storm?

A. Yes, sir.

'O. Did you ever know vessels to go under bare

poles ?
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A. Yes, in rare times.

Q. How much canvas, for example, is carried in a

hurricane?

A. None at all.

Recross Examination.

O. Captain, are you familiar with the methods by

which French vessels measure the severity of the

winds? These figures one to twelve.

A. T think that is in general use.

O. That is in general use?

A. Yes.

O. Now, is it usual for the wind to attain a ve-

locity of eleven, mentioned in that protest, measured

by that standard, on a voyage from Antwerp to Port-

land?

A. That is very severe weather,

O. Very severe weather?

A. Yes, sir, very forceful weather.

'O. Isn't nine as high as ordinarily the wind would

range on that voyage?

A. Oh no, ten is quite frequent, but eleven is sel-

dom.

Q. Eleven is seldom, you say?

A. Very seldom.

Redirect Examination.

O. Have you been on the barque Babin Chev-

aye?

A. Yes, sir.

Q. And if you were the judge of the severity of the

weather, and rated it eleven, would you on that ves-

sel carry the lower fore topsail, the foresail, the low-
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er main topsail, and the upper main topsail?

A. I doubt very much if the sails would stand, or

the gear. It would be an enormous pressure of can-

vas for a force of eleven of wind.

Recross Examination.

Q. Depends somewhat on condition of the sea.

wouldn't it, Captain?

A. Oh, the amount of sail, yes. If you are running

with the sea, or running with the wind, you are les-

sening the effect on the ship and on the sails, and you

can stand a greater force of wind in going with the

wind—in that direction.

Redirect Examination.

O. It still remains, though, if you rated it eleven.,

you wouldn't carry that sail in eleven w^eather?

A. Well, I would doubt that very much. I don't

say that I would, because I would have XC) be going

—

1 think the gear on my ship, and I usually keep a very

good one, it would have to be the sar^e as new, and

going with the wind, I think, to stand such a force as

that.

(Witness excused.)

CAPTAIN ANDDREW HOBEN. A witness call-

ed on behalf of the libellant in rebuttal, being first

duly sworn, testified as follows:

Direct Examination.

(Questions by Mr. WOOD):

O. Captain, you live in Portland, I believe?

A. Yes, sir.

O. ITow long have you lived here?
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A. 21 years and about eight months.

O. Did you ever go to sea?

A. Yes, sir.

O. For how long a time?

A. Oh, I was at sea about 30 3^ears—about 20 as

master—a Httle over 20.

O. In what character of vessels?

A. Been in all classes.

O. Deep sea ships?

A. Deep sea ships.

O. This 20 years' service as master in deep sea

vessels?

A. All the time.

'O. Been in wood and steel ships?

A. Wood, steel and iron.

0. What is your occupation now?

A. Marine surveyor for San Francisco under-

writers is my principal business. I have other sur-

veys, but San Francisco underwriters—what we call

Wheat Cargo Association, London and San Francis-

co. I have been in that since I have been here.

Q. Were you acting in that capacity in Septem-

ber, 1909?

A. Yes, sir.

Q. Did you survey the French barque Babin

Chevaye, that month and year, for a wheat cargo at

Portland?

A. Yes.

O. What condition did you find her decks in—her

main deck ?

A. I made a survey when the ship arrived here, of

the ship in general for damage, and her decks. That
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would be about the 13th—1 think the 13th of August.

Q. Wliat condition did you find ?

A. Didn't find them good enough to satisfy me

that she was in conditiion to carry a wheat cargo, and

on that cause I wouldn't grant a certificate until her

decks were caulked.

O. Did you order the caulking?

A. 1 reconmiended it.

O. Who performed the job?

A. Anderson & Crowe, I believe. Yes, it was An-

derson & Crowe.

CJ. And what was the matter with the main deck?

A. W ell, the deck was soft in general, and on the

passage out it was patched up considerably in places

;

on the voyage from Antwerp to this port. I couldn't

say w'hen it was done. There were many places that

they had touched up. I suppose they leaked. And I

also went down into the hold, and found many many bar-

rels of cement all over the ship, which was more or less

damaged from leaks in her deck.

O. How wevQ those leaks in regard to being general,

running fore and aft and athwart ships ?

A. Oh, the leaks was principally all over the deck,

and a great deal of water coming down from the bul-

wark stavs, \\hich was—the cement was cracked around

the heel of them, and some rivets was loose at the time.

1 think some of them had been replaced, but still there

WAS some of them loose around the bulwarks, in the

heel of the bulwark stays, but the cement was away, plen-

tv on each side.
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O. Were you fainiliar with the stowage of her car-

go on that voyage inward?

A. Of cotirse 1 seen it, but 1 dichi't take much in-

terest in it. 1 was over the ship occasionally, while she

was discharging—while the work was going on, of

calking the deck, because 1 examined the ship in the

lower hold after the cargo was discharged, to see if

any of the beams w^s broken, and I found two beams on

the port side abaft of the main mast, at the inside end of

the gusset was fractured. So of course I had to look

for some more, to see if there was any.

(). When were those fractures made, do you know?

A. Oh, I suppose on the passage.

O. Xon don't know ?

A. Well, I think for sure they was made on the

passage, because the fractures was fresh. I wouldn't

swear it was, but it is my belief that it was on that

voyage these fractures come through. Still I might

be wrong.

O. Now% the patches that you found in the deck.

How did the}' compare with the old calking—the old

seams, as to quality?

A. Oh, I didn't try them patches, not hardly any. I

only tried the part of the deck that handn't been calked.

If I went over them might have found them better. I

was looking for bad places, not for good places.

O. Then you ordered complete new recalking?

A. I think my report is here, aint it, Mr McCamant ?

I\'Iy report of the survey ? I made a report of the calking.

T made you from memory a good deal. Of course I read

it oxQv in my book at home, but I think the report is

here.
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Mr. McCAMANT: I think so. Want to see it?

Mr. WOOD : Yes, I would like to have a look at it.

Mr. McCAMANT: While Mr. Wood is looking at

that, may I have permission to open up my case to of-

fer in evidence this stipulation admitting my client is a

corporation. I have no evidence on that point.

COURT: Yes.

Stipulation marked "Claimant's Exhibit 9."

Q. There it is, if you want to look at it (the re-

port).

A. I think I remember. I think I can give it from

memory.

O. Do you remember, Captain, how the cement was

damaged in reference to the distribution of damage over

the extent of the cargo?

A. No.

0. Have you any information from your observa-

tion of the cargo and the ship, as to whether or not she

was properly stowed and loaded?

Mr. McCAMANT: I object to that. His informa-

tion would not be evidence, your Honor.

^•" Mr. WOOD: Well, I was going to ask what he

knew.

A. As far as I seen, the cargo in my opinion, was

properly stowed but I wouldn't consider from my knowl-

edge of the ship in general, and the appearance of the

ship, and the \^'orking of the ship, and what I have seen

of the ship that the cargo was properly distributed.

Novv'. that is, I mean, a big portion of the iron was down

])e]ow—down in the hold, low down, then a portion of

it l)etwecii decks, and then cement on top of that again.
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1 horc was a big space, or a space— 1 wouldn't say

—

a]x)ut two feet—in between decks, and the same in the

lower hold. Well, having that iron so much down be-

low, and low in between decks, in my opinion would

letch the heft of the cargo very low in the ship.

Q, What would be the effect of that?

A. Would make her very stiff and laborsome at sea.

I am not saying that is correct, but that is my opinion.

\n\ WOOD: To save putting that long question in

the record, is there any objection to his examining this

protest, and I will examine him on it?

Mr. McCAATANT: No.

O. I will ask you to read over the captain's protest

on the Babin Chevaye. Then I am going to ask you,

after you have read it, your opinion as a mariner, as to

the severity of that weather as to its being extraordinary,

?ind unusual, both in quantity, duration of time, and ex-

tent of severity. Will you read over the protest,, please.

Captain ?

COUT: Is this diagram supposed to represent

the cargo—the stowage (Referring to Exhibit 7.)

Mr. McCAMANT: Yes, Your Honor.

COURT: These dark lines here?

Mr. McCAMANT: I don't know. That is what the

first mate introduced. He said it was rough. I don't

] now how accurate it would be in that regard. The

captain was examined particularly as to space, and so

was the mate, but T don't think anybody has testified

that the diagram was accurate in that respect.

O. Have you read that over. Captain?

A. Yes.
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Q. Now, Captain, that being the record of a steel

ship, on her voyage from Antwerp to Portland, and

particularly showing the voyage to Hobart, by Vv^ay

of the Cape of Good Hope, and I will add ro that,

she was only three days driven from her course

;

that is, on the 5th and 6th of May she ran before the

wind, and on the 12th of May she headed close into

the v/ind, and that the lowest sail which she carried

in the vx/orst weather—the lowest sail she carried was

the lower fore topsail, the foresail, the lower main

topsail, and the upper main topsail—wait a moment

before you go on—I want to ask the Captain r. (|ues-

tion.

Mr. WOOD: (To Captain Lebeaupin) There

seems to be a discrepancy in your testimony here

You said that that was the sail you carried, and then

on the 6th of May you said you carried the same sails

as on the 5th, and then I asked you to repeat them, and

you repeated the foresail, the lower fore topsail, the miz-

zen middle staysail, and the mizzen top mast foresail,

which are not the same as previously given. Vou may

Vvant to correct that, or it may be your translation, Mr.

Matthes.

Interpreter MATTHES: No, I noticed myself when

he said so.

Mr. WOOD: I just wanted to give him a chance

to correct it, l)ecause they are not the same.

Cr. We will say that it is the minimum sail carried.

] will ask von whether, either in duration of bad weather,

(.r in th.c extent of it, it is such weather as on a voyage

of that kind, at that time of the vear, ou^-ht not to have



Barque "Babin Ckevaj/e" 173

l^cen expected, and was unusual and extraordinary.

A. Generally at that time of the year, we look for

that weather. Sometimes we don't get it and some-

times wc get it pretty had. But I have made several

passages down there, and I have had similar weather,

and had my decks w'hat you would call flooded—con-

stantly flooded; that is, heavy seas wash over it; before

they are quite run off, you know, another fellow would

come—keep acoming like that. We look for that wea-

ther. On that passage after you passed the Cape, or

after you pass Christocona, that is an island in about

ten west and thirty-five south; we generally go down

to 42 or 45 when we are running down for Australia

or Tasmania, which is Hobart, but we always look gen-

erally for gales of wind, the same as we have on this

coast in .November.

O. I will ask you, as you viewed the Babin Chevaye

and judged her, could she have carried any such spread

of sail as that in extraordinarily bad weather, such as

ct real tempest?

A. The ship could have carried the sail or any other

sliip. The ship w^as staunch and strong in every way,

l.arring her decks. I leave them out. And she could

carry am- sail, practically—would stand the wind, but if

it was blowing so hard as the captain explains it, I don't

think the canvas would stand the pressure.

Q. Is there anything in the main deck being constant-

iv under water, constantly flooded, which should ex-

cuse its leaking?

A. If the deck was properly caulked—that deck

—

if the water was on it for three weeks, it ought to keep
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tight, provided there was nothing carried away. That

is the intention of the deck when properly caulked. The

same as the bottom of the ship, it is supposed to keep

out water. It is not supposed to leak.

Q. You mean if nothing had been carried away,

nothing of the deck had been carried away ?

A. No part of the deck.

Q. To open the hold?

A. To open or make a hole. That is, if a sea came

in and struck the hatch, slewed the hatch off, sort of

raised the corners, it migh leak and flood the ship; but

never leak if water on it for a week—that is the inten-

tion of calking it. Must be tight. There is no excuse

when a deck is caulked properl\-, it must be tight.

Cross Examination.

(Questions by Mr. McCAMANT)

:

\\\\y does it become necessary to recaulk the vessel

?

A. What?

O. Why does it become necessary to recaulk the

decks of vessels from time to time?

A. Well, a deck properly caulked is good for three

or four years, except the butts. But a deck that is not

}>roperly caulked, or just run over, is good for about one

year. Rut T have caulked decks, and when I caulk decks,

or see them caulked in Portland, you don't find any

claims coming back for damaged cargo. The caulkers

in Portland caulk decks in any part of the world; that

is, T mean the Union now, because they only caulk 80

feet in a da}', and that they will do well. There was a

time here—eight or ten years ago—when they caulked
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200 or 300 feet; they had to have their bosses. They

used to run o\er, and I told the underwriters that deck

was only good for one voyage, because it wasn't well

caulked. \ou know everything can be slighted, but if

a thing is well done, that is going to carry,

O. And a deck that is properly caulked ought to last

three or four years.

A. Except the butts, of some certain places. That is

i mean after the first caulking, when the ship is new the

caulking on that deck is only good for one voyage, and

hardly that, because the deck is green, and it will shrink

up. But if that deck has been caulked once or twice, and

you caulk it in fine weather like this—I don't say you

can caulk a deck when it will be wet weather ; that would

be ver}- bad caulking, but caulking a deck when dry

weather like this, and have it caulked well, that deck I

guarantee is good for four years, and will never leak,

except around the hatch combings, or house, where the

stanchions, or around the mast where the stays is bolted.

The butts, as I say, from working, may get loose; that

is, these French ships they don't work much ; they strain

a little because they are a steel deck on top of the beams,

cind a wood deck on top of that, and they are so tight

that they can't work like an English built ship, with just

a wood deck on top, and tie bolts, or stringer bolted for

strengthening the ship. These French ships are steel

deck underneath; of course, not tight, but they will let

v/ater in it; that is, to strengthen the ship.

O. The wooden deck is the water tight deck of the

ship?
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A. A wooden deck is the water tight deck on a ship

of that class. If they put a steel deck in Without wood

on it, they will make that deck tight by caulking it ; will

have no holes in it. But the deck is put on—where a

wood deck, or what we call wood sheathing is put on,

it is the wood that keeps it tight. If, every time they put

a hole down to put a bolt in, that bolt don't fit—goes

down loose—they would leak.

Q. Captain, you know that the Babin Chevaye has

been to this port since this voyage, do you not ?

A. Oh, I have had to do with her for awhile ; I think

had her four or five days.

Q. Her cargo has come here in excellent condition

on every voyage except this one, has it not ?

A. Well, I couldn't remember, but I think the last

time that she came here, it was in such condition. At

least I didn't have to caulk her decks, but that was about

a year after I had the decks caulked.

O. You found her in good condition the last time you

Kaw her?

A. When she came back I couldn't see anything. I

couldn't find her.

O. Now, is it usual for seamen to be washed over-

board on the voyage around Cape Good Hope, Captain?

A. Oh, that happens many times.

O. You don't think that is an unusual circumstance,

then ?

A. No, it is not, sir. I have had two washed oVer

myself. It aint every day's occurrence, but it do happen,

] sav.
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O. Ts it a usual thing for three niem1)ers of a crew

to be disabled by—as the result of one wave hitting the

vessel—one man having his arm broken, one having his

leg broken, and the third having his jaw broken?

A. Well, it wouldn't take very rough weather to do

that some times, although that might be—the sea might

come in and hit these men. I have been knocked around

the deck myself by a slap of the sea, and not very big

wave either.

Q. You don't think that indicates anything?

A. You find things like that happen between here

and San Francisco on the "Breakwater" or "Columbia"

—not very long ago when a man on the Columbia, I

think. All such things happen.

Q. You don't think that indicates anything unusual,

then ?

A. V\'ell, I have seen, and I have heard so much

about it. Of course, not every day's occurrence, but it

does happen.

0. Isn't it a fact. Captain, that you have had so much

experience, and have seen and heard so much of the ac-

cidents of navigation, that there is very little that hap-

pens at sea that strikes you as unusual or unfamiliar?

A. Well, there may be something in that. I have

seen a good deal. You know I have been a long time at

sea.

vO. How^ old are you, Captain?

A. 72. I have been over 60 years at sea. I was mas-

ter in '64—one year before the Rebellion was over, of

course I have had a little experience ; and caulking decks

21 vears, going on 22, here in Portland. All these ships
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come under me. I have good knowledge of a deck. I

have only to look at it. I don't care to dig with a jack

knife, for I consider that would be only to keep out hail

stones. I try with a caulking iron—a proper caulking

iron, and if a deck wants caulking, you got to have it

caulked before I grant a certificate.

Q. You say that this vessel was staunch and strong

in every respect except as to the deck when you saw

lier ?

A. Barring what was carried away. I mean her

spars and rigging and hull. There was some damage

around her deck which I didn't go into. I can name the

tlamage if necessary, but you aint on that, I suppose.

O. Now, suppose the vessel was staunch and strong

in all of her construction when she left Antwerp, and

suppose a wave came along and broke in the door of the

chart room and the wall of the chartroom, and the su-

])erstructure about the wheel house, what would that in-

dicate with reference to the severity of the sea \vhich

did that?

A. It would indicate that it was pretty rough.

O. Well, wouldn't it indicate that the weather was

^ Qvy unusual ?

A. Not altogether. I was bearing sail once on the

])oop of niv vessel. T went down l:)elow. While T was

down below, there was a big sea came, and swept that

sail away, and swe]:)t the skylight. If I had been there,

1 v/ould have been off too. 45 years ago. Sometimes a

Avave will come. We have one or two cases here, when a

^ essel went into Honolulu—the wave was not very rough

—a Norwegian steamboat. A big wave came, and a
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innnel went off. These things will happen.

O. In other words, that is not an unprecedented oc-

currence ?

A. Well, it i^j not uncommon for ships to get smash-

ed up at sea like that, and even put back from Cape Horn

to Port Stanley, Montevideo of Rio for repairs,—see it

every year.

O. Good, staunch ships?

A. Good, staunch ships, as staunch as the Babin Che-

vaye. Every year you will see half a dozen of them.

0. That is what you mean when you say this was not

an unusual occurrence?

A. I don't think it w^as very unusual. Of course,

it don't happen, as I say, every day, but it happens right

along.

O. What do you think that indicates with reference

to the construction of the vessel, when an incident of

that sort happens? Does it indicate anything?

A. No, sir is may happen to the very best of ships.

T went on the Authorian (?) one spring here about 25

years ago, and the voyage before she shipped a sea

—

one of those big ocean liners from New York to Liver-

jxiol— and it carried away her forward bridge, and took

two ratn overboard, broke stanchions bigger than my

arm.

0.. What was her condition prior to the time the

storm struck her?

A. She was one of the first-class ships; one of the

Cunard line. I say those things will happen sometimes.

O. Even the staunchest and best of ships?

A. Even to the very staunchest and best ships. It
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is no fault, I don't consider, of the ship in any wa}*, for

this wave to come over. Xo fault of the ship, or naviga-

tion or anything—just perhaps unfortunate that sea

tumbled up and came over.

O. Xow, Captain, how many rivets did you find loose

in the Babin Chevaye when you inspected her here in

Portland ?

A. I think about 20 stanchions or stays ; we will call

them by the proper name—there were 20 stavs on each

side of the bulwarks.

Q. \Miat is your theory as to how they became

loose ?

A. Well, my opinion is to the heavy straining of

the ship, caused by the cargo being too low, and also the

\ery bad weather. I wouldn't like to say that one was

the exact cause, or the other, but I know it is between

the two of them—one helped the other out.

O. Now, how much of that cargo was i.i the lower

hold ? Do you know ?

A. I don't know. I only took a general view of the

wa}- the cargo was stowed.

O. How long were you down in the hold.

A. Oh, I was down four or five times, I couldn't

Ifcll. I examined all the beams in the lower hold, and in

between decks, as they discharged it. Alight be half an

hour down, might be an hour. I seen the cargo several

times, but I haven't much knowledge of the cargo, only

from what I have seen.

O. Was your attention directed particularly to the

cargo, or to the vessel at the time you made the exami-

nation ?
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A. 1 wasn't particular about the cargo, only by my
looking at the cargo, and knowing the condition of the

cargo, it gives me an idea of what part of the ship had

Clone the damage.

Q. Well, you were not employed to survey the

<.:irgo, were you?

A. No, sir, not to my knowledge.

O. Now, how- much iron was there in between decks

on [hat cargo?

A. 1 couldn't say. 1 only give 3-ou a general view of

v^•hat 1 seen; the Vv-ay the cargo was stowed with the

u-on, the bulk of the iron being in the lower hold, and

the balance in between decks, it made a great heft very

low down.

O. \\ hat is the general rule for the stowage of car-

go, as to hov/ much should be in between decks, and how

much in the lower hold?

A. Now, we have to take into consideration what

kind of cargo you are going to load. There is a whole

lot in the cargo. If you load wheat, flour or cool, about

one-third, but if you were to load pig iron, or railroad

iron, and you only ptit one-third in between decks, why it

would tear that ship in pieces before half the voyage,

l^ecause the cargo would be so low down. It would oc-

cupy such a small space in the hold, that the whole of the

cargo would be too low in the ship. You would want

at least 40 per cent or more, of a cargo of that kind, in

lietween decks, to make that ship an easy ship at sea.

O. Suppose you had 600 tons of pig iron on board,

how much ought to go in between decks ?
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A. Well, that wouldn't be no—if I knew exactly what

their heft was. You might want all of that below.

Q. Do you know, Captain, how much pig iron was

on this ship?

A. I don't know about the cargo, only when I viewed

the way the cargo was stowed and the ship as she came

before my eyes. I knew the ship had strained below,

where these beams were broke, and at the end of the

other beams in the hole, I knew the ship had worked

considerably and strained, and I considered that due to

the cargo being a little too low, and also the rough sea

;

that the two combined had strained the ship very much.

1 couldn't exactly tell you how much of the cargo was

below, but that is my opinion. Now, I don't say pos-

itivelv, but from my own knowledge of the ship, that is

my view of it.

COURT: In what part of the ship were the beams

broken ?

A. What?

COURT : In what part of the ship were the beams

l^roken ?

A. The main mast.

COU/RT : The main mast ?

A. Yes, on the port side. Here on this side. They

vv-eren't broke off, but was only partly broke—a frac-

ture. Xow, I put these in. That is the side (indicating

on j)ictnre) this is the beam, this is the gusset, they

were broke down like this.

COURT : In this part here ?

A. Yes, right abreast of the main—two of them

were broke down there.
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COURT : Now, you said the deck caulking was l)ad

when she got into Portland?

A. Ves, sir.

COURT: Was that the full length?

A. The full length of the ship. I tested the deck

from forw ard to aft.

COURT: You also said something about the ce-

ment being damaged from leaking.

A. Yes, sir, the cement in between decks was dam-

jiged.

COURT: Jn what part of the ship was that?

A. All over the ship where the cement was stowed,

and the iron too, but I didn't notice that in between decks.

1 went over the tops of the barrels, and the barrels was

badly stoved. I didn't go in the barrels.

COURT: Do you remember how far forward the

cement was stow^ed?

A. I think about to here, if I recollect right. Too

long ago to recollect. I have no notes, but I think about

half w^ays, and a little under the fore house, and I think

the after hatch. I didn't have no interest in the cargo,

so I made no notes of it.

COURT : The water came in here, and through this

chart house, and down this stairway, and down here?

A. It wouldn't get on the cargo in between decks.

It w^ould get on the cargo in the lower hold.

COURT: Would it reach the cargo in here?

A. No, sir, in the lower hold. It would come in here.

and down here, and down to the sail room, and get on

this deck.

COURT: On this deck down here?
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A. On this deck down here, and then it would find

a way along here, and rim off the side stringers be-

tween decks, but any w^ater in there couldn't damage

the cargo in between decks, because when it got down

to the store room, or sail room, it was several feet

—

five feet below where the cement was stowed, or seven

leet below the deck.

COURT: Do I understand, from your examination,

you concluded that the cargo damaged between decks

was from leaks through the deck?

A. Leaks through the deck, and leaks from the bul-

wark stays that was carried away.

Mr. WOOD: My I interrupt? You speak of the

bulwark stays. Are those the same things that have

been called stanchions?

A. Yes, stays is the prot^er word. That is the nauti-

cal word, bulwark stays. In a wooden ship are called

stanchions, but in an iron ship they go that way—up and

down is stanchion. In a wooden ship wx call them stan-

chions, and we get a little mixed up, but anything like

that is a stay. Now, the stay is in that ship.

I\Ir. WOOD: Now, we have been talking about ce-

ment cargo, and cement around the stanchions, and the

cement around the stanchions is just the filler to make

the joints water proof, isn't it? It has nothing to do

with the cement in the cargo?

A. No, no. The cement around there has not. It

ought to be water tight when the rivets is put in hot,

"or some shij^ss haven't cement.

(Mr. WOOD):
Why is this cement around the stanchions?
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A. It strengthens the stanchions.

iMr. WOOD: What is the stuff?

A. You make the cement about half pure cement,

the remainder course sand.

Mr. WOOD: How thick is it?

A. Around the stanchions—maybe one or two inches,

maybe more. In other wrods, made to put a finish at

the gutter way, at the side of the ship. It strengthens

ihe gunwale angle iron.

' O. (Mr. McCAMANT) : What percentage of the

n-on in this cargo was carried between decks, do you

know ?

A. No, sir, I don't know.

O. Are you prepared to say there was less than 40

per cent of the iron in between decks?

A. I couldn't say anything about the cargo—don't

know anything. I expressed myself as to my views as

to what caused the damage, is all.

O. What is your opinion based on, with reference

to stowage, then, if you don't know where the cargo

\\'as stowed?

A. I know a little about it, but not too much.

O. Do you know whether 40 per cent was between

c'ecks ?

A- I don't know whether ten per cent or 40 per cent,

only I seen it generally.

O. Now, if as a matter of fact, there was 40 per

cent of the iron aboard this ship, carried in between

decks, you would modify your opinion then, with ref-

erence to the stowage?

A. No, sir, because I believe myself that the heft of
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the cargo in the lower hold was the cause, with the

lieavy sea, of the ship's straining so much. I base it

upon the condition I found the ship in, in the hold, and

the working of the ship.

O. Now, how much of the iron did you say ought

to be in between decks ?

A. I never went into them fis^'ures. I can't sav.

Q. You don't know?

A. No. I based—the only thing I say is that I be-

live the ship had labored heavily, principally by the car-

go being put low, and the heavy passage she made.

Q. Now, wasn't it the heavy passage which she

made which accounts for the condition?

A. No, sir, I am slow to say that. I can't say that.

I can't say it.

G; You don't know anything about where that car-

go was distributed then, do you ?

A. Oh, I know a little, but not enough for to go into

any figures.

O. And yet you undertake to tell the Court, with-

out knov/ing how the cargo was distributed

—

A. Yes, sir.

O. —that the ship labored because she had too much

weight in her lower hold?

A. Yes.

Q- You do?

A. Yes, sir; yes. I figured from the condition I

found the ship in. I don't say was exactly the cause

of it. T say I believe that was the cause of it.

O. Yet you don't know how much she did carry in

the lower hold?
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A. 1 seen it, hut I couldn't go into the figures.

O. Did you ever know how much of the cargo she

carried in the lower hold?

A. No, never knew from an}^ one, or never inquired

—forgot all ahout the shij); had no call for inquiry, hut

forgot ahout it,

O. Did you ever know how much of the iron was

carried in hetween decks, and how much below?

A. No, hut I told the captain too, on one day after

he was partly discharged, that if he carried two more

cargoes like that in that ship, that she would go to pieces.

O. And you made that statement

—

A. To the captain,

O. —without knowing how much of the cargo had

been in the lower hold, and how much between decks?

A. I didn't care what there was in the lower hold.

] seen the condition the ship was in, and the way she

v/orked, and I knew that was caused by the stowage or

l;ad weather. I made that statement to the captain. If

she carried two more such cargoes, and the ship went

through two voyages, and was strained so, she would

be a total wreck.

Q. What size vessels have you commanded?

A. Vessels most all sizes. Carried two cargoes of

wheat in the Andreta, one of the biggest ships to Port-

land in those days ; carried 2840 tons of wheat. I made

three voyages here.

Q. Is that the largest vessel you have commanded?

A. That was the ship that carried the most. Had

a ship a little bigger than her called the Anglo-India (?)

She wouldn't carry as much cargo.
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0. Except those two did you ever have a ship carry-

ing as much as 2,000 tons ?

A. No.

Q. What was the capacity of your other ships?

A. Carry about 1,000, 700, 600, 150. I commanded

somewhere about 20 ships in my time.

Q. Now, Captain, w^ho knows the most about what

sail a vessel should carry—the captain commanding her,

v\'ho is familiar with the conditions, or the man sitting

on the witness stand in the court room and undertaking

to testify?

A. The man who commands the ship ought to know

when it is time to shorten sail, and when it aint, but what

1 said, that it appeared to me the amount of sail she had

was a great deal for the heft the wind was blowing. And

1 can't understand yet. with a blow that hard, how she

could carry that sail. I don't know whether you had

them sails on, or I never know whether blowing that

liard. T only say, if blowing eleven, it is about ninety,

^\'hich is more than a hurricane—that the sails could

hardly stand it.

O. Who Icnows best in regard to the distribution

of the cargo—the man who makes a casual examination

of the cargo and comes into court and testifies about

it. or the captain who navigates the vessel and sees how

she stands different kinds of weather?

A. Jn most times, the captain has very little to say

about the cargo going aboard. It is the part of the

stevedores and the ship captain and the surveyors.

O. \\'ell, who knows best about it, of the two indi-
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A. Oh, they make their calculations, I suppose,

about the cargo to distribute the cargo—the surveyors

and the stevedores.

O. Who know best—the captain who commands the

vessel, and observes the way she navigates in different

kinds of weather, or the man who, at the port of destina-

tion, makes a casual examination of the cargo?

A. After the captain gets to sea, he may find the

ship stiff, i have had it myself happen to me, where I

have had to take up 70 tons of the cargo out of the hold.

Q. The captain who knows his business ought to

be able to tell when the ship gets out to sea, whether her

cargo is properly distributed.

A. Ves, a captain can generally tell this, but he can't

shift the cargo always. I have had to put down cargo,

too, found the ship too tender.

O. Which is the worts fault—to have the ship too

stiff, ur too tender?

A. Well, either is bad. Either is bad, but if you have

the ship too tender, you can put it down.

O. Isn't it worse to have the ship tender and top

heavy than to have it siifi:

A. If very tender and capsizes, it would be bad. But

it the ship goes along and founders at sea, through be-

ing too stiff, it amounts to the same thing—she is gone

anyway.

O. W^ell, isn't there much graver danger from

trotibles coming from the ship being top heavy than be-

ing too stiff?

A. At the commencement of a voyage, it would be,

because if she went out and got into difficulty right
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away, she might capsize, but }-;)u caii generall}^ tell right

aw a}/ after you get to sea, if the ship was tender; prac-

licallv l)efore the pilot leaves her, and you can return

back, put back into pori, or can inject some cargo, as

lias been done many times for making the ship stiff.

O. Captain, you have—you are familiar with a good

many cargoes that have been stowed at Antwerp, under

the direction of R. R. Baines, are you not?

A. Well, I ought to be. I was port warden here in

Portland for six or seven years, under Governor Lord

and Governor Geer, and was assitant port warden too;

have been acting port warden for six or seven years,

!;Lt\vccn port warden and assistant port warden.

O. You know Captain Baines has been serving as in-

spector of stowage at Antwerp for a great many years?

A. Yes, sir.

O. How do you regard him as a competent man?

A. He is a good competent man, sure.

Q. You would have respect for his judgment?

A. Sure; sure.

0. His cargoes ordinarily come through in good

shape ?

A. Well, I wouldn't say that.

O. You wouldn't say that?

A. No, I have had too many damaged cargoes to say

that. I couldn't recollect that, only I know they were

(amagcs. J know I have had ships before come here,

and captains tell me themselves how the ship rolled at

sea; as the captain of French vessels, you know, can't

S]:)eak English very good, he told me the ship was very

strong at sea—rolled heavy.
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O. Well, I didn't ask you about that.

Mr. lArcCAMANT : T move to strike that out. What
the witness said alxmt what the captain told him is not

competent.

COURT: Very well.

Mr. WOOEf: I object to it being stricken out, be-

cause it was brought out by the cousel, and is a state-

ment of the captain inquestion.

Mr. McCAMANT: Are you testifying as to what

this captain told you—Captain Lebeaupin?

A. No, no, nothing to it. I was only—you went

away from this ship- You went to other ships. I was

trying to explain the best I could.

Air. WOOD : Talking about what another captain

said to this one.

A. Xo, no. I said I didn't care to go into those de-

tails, for I didn't know. However, I had ships before,

loaded by this same man. At the same time, I know he

is a good man. I have good confidence, but he might

make a mistake.

Re-Direct Examination.

O. I w^ould like you to explain to the court what you

mean when you say the caulking is soft.

A. Well, that means the caulking aint good,

O. Well, in what way isn't it good?

A. Well, when I take the pitch out of the seam, I

got what we call a making iron. It is a calking iron,

a steel making iron. It has a flatter point. I put that

doW'U and hit it. If it goes a half inch, very well; but

if it goes down an inch or an inch and a half, I say it is
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soft; that is, in bad condition.

(Witness excused).

CAPTAIN LYDDON VEYSEY, a witness called

on behalf of the libellant in rebuttal, being first duly

sworn, testified as follows

:

Direct Examination.

(Questions by Mr. WOOD)

:

O. Captain, do you live here in Portland?

A. Yes, sir.

0. What is you present business?

A. Surveyor Lloyd's Register.

Q. And have you ever followed the sea?

A. Yes, sir.

Q. How long have you been a Lloyd's surveyor ?

A. Since 1901—yes, 1901. 1902, I think. I am not

ciuite sure.

Q. When did you leave the sea?

A. I left the sea in 1900.

O. How long did you follow it?

A. Nearly 26 years.

O. How long as master?

A. About 15 years as master.

O. And what character of ships—sailing ships ?

A. "S^s, sailing ships and steam both.

O. And wood or steel?

A. Iron and steel. I was never in command of a

wooden shiix

O. Have you read this extended protest for the Bab-

in Chevaye?

A. AA^ell. I just glanced through it. I didn't have
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time to go through it carefully, hut I think I have gained

sufficient there to be able to answer.

Q. You went through it from end to end, did you?

A. Yes, 1 have just glanced through it.

Q. Well now, I will ask you whether—do you know

the Babin Chevaye at all ? Did you ever see her ?

A. 1 was on board of her once,

Q. You know she is a French steel vessel?

A. French vessel.

O. Barque ?

A. Barque.

Q. With reference to that particular vessel, and con-

sidering the time of year and the voyage by the way of

Hobart, 1 will ask you whether the weather indicated

there is anything extraordinary which a ship has no

reason to expect on that voyage?

Mr. McCAMANT: Objected to for the reasons in-

dicated before to Captain Crowe's testimony.

A. Shall I answer that, your Honor?

COURT: You may answer.

A. It is generall understood, Mr. Wood, that when

a ship leaves Europe in making the southern passage

in high latitude that way, bad weathe'" may be expected

;

therefore the ship is usually prepared for that, even to

the extent of having their best set of sails bent, new ones

if needed, and all the running gear in first-class shape,

and everything to make that passage, for we always ex-

|;ect some bad weather during that passage.

O. I will ask you whether it is anything unusual, on

such a passage as that, for a deep sea ship, laden with
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cargo, to have her decks constantly flooded with waves?

A. Xow, that word "constantly flooded," Mr. Wood,

do you mean by that that the decks were absolutely

full of water from one complete end to the other? Is

that what your inference is by being, you say, constantly

flooded ?

O. W^ell, it is hard for me to say. That is a word

translated in here, but I will say this—wait a minute

—

I will ask you \\hat your understanding of the entry

usually found in logs "decks constantly flooded" is? In

my experience I have found it a very common entry, and

I supposed it was a common term.

Mr. ^IcCAMANT: I object to that as not a proper

subject for expert testimony.

COURT: I think he may answer that.

A. May I answer that, your Honor?

COURT: Yes.

A. AMiat is generally understood by being constant-

ly flooded—the ship is running in a gale of wind. Of

course naturally the sea is increased as the wind is in-

creased, and when she breaks the waves with her flare,

the waves running along side of the ship on each side,

and double over on board as the ship is running along.

Nothing very serious about it, because it is what we

got to expect. That is what we term the water being

constantly flooded. An with the motion of the ship from

side to side, this water rushes from side to side—per-

haps three or four feet of water, perhaps sufficient to

wash over the rail. Perhaps once in awhile will take seas

(ver a Httle heavier than others, which will fill that por-
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ti(:>n of the ship and the water will run over the rail the

other side as she rolls. ~ But to be constantly flooded

with water from one end to another—why, that isn't the

'..leaning of that.

O. Let's take it at the worst. Suppose it means for

hours, or a da}' at a time, the decks are completely flood-

ed with water. If the deck was a good water-tight deck

when she started, is there anything in having this water

on top that should make it leak?

A. Well, unless the ship is struck by a very heavy

sea, broaching to, or something of that kind ; for the

whole volume of water weighing so many tons, and

\\ith considerable speed—about 18 knots an hotir—might

strike the ship and fall on her deck, then in the weakest

part of the top, that is, around the hatches, and striking

the hotise, it is liable to start the combings. Then we

expect the decks to leak. In the ordinary sense, and

shipping around the east and down, there is no reason

ships should leak under ordinary conditions.

O. When the vessel is rolling heavily and pitching,

and there is very little water in the hold, can you, by

sounding the ])umps, can you catch what water there

is in the hold?

A. Well, you would have to watch the steady water,

or vou would have to take the mean of sufficient sound-

ings as would satisfy yourself. You understand when

the water is washing from one side to another, it strikes

the rod, and shoots up the sounding rod. You have to

wait wdien the ship is not rolling so much, not constantly

rolling. You couldn't take an exact sounding; you
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would have to take the mean of ten or twelve to satisfy

yourself.

O. Would you say on a voyage around to Portland,

it was unusual and extraordinary when only beaten out

of her course by the gales, for—say three days, 48 hours

of which you ran before the wind, and another day, or

l)art of a day, 3^ou pointed into the wind as close as you

could run, and the lowest sail carried was the lower fore

topsail, the foresail, the lower main topsail, and the up-

per main topsail?

A. Well, that is the ordinary canvas to run under

in these latitudes. That is the ordinary canvas to run

with in those latitudes that time of the year.

O. What would you say about the luck of the ves-

sel only to have to go out of her course for two or three

days on such a voyage ?

A. That wouldn't be—that wouldn't be from force

of wind, but from sea more than wind.

O. Well, I say what would you say about it ?

A. Well, it is often done. Of course my experience

down there, five or six—seven or eight voyages, the

high land might interfere too, sometimes. You get

ci very heavy southwest gale, and you have to heel the

ship to; if close to the land; you cant kee]^ her away

some times—some times you can.

O. Now take the Babin Chevaye, as you saw her^

would you say that, as long as she was able to carry

that spread of canvas, that she w^as undergoing extra-

ordinarily severe weather?

A. Well, judging from that protest there, the ship
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was making lOj/ knots. That doesn't seem to me she

was carr3-ing- a very heavy press of sail, and I should

judge from tliat, that the sea was worse than the wind.

Cross Examination.

(Questions by Mr. McCAMANT)

:

O. Captain, suppose a vessel has been thoroughly

inspected at Antwerp before leaving on a voyage for

Portland by way of Hobarttown, and her poop deck has

been found to be in good condition, the ship tight and

staunch and strong in all respects, and she strikes a

w^ave which breaks in her chart room door, and the wall

of the chart room, and also the wheel house ; what would

that indicate with reference to the usual—whether that

w^eather was usual or unusual ?

A. Well, it isn't very common. Of course, ships

v.'ill run some times, and poop; a very fine line ship with

verv little flare. When running- down over a sea, her

l)ow begins to pop up, and her stern pops down; some-

limes cannot get the stern up on her before the next

one, the next sea catches her, and according to that

protest I read there, it was an exceptional sea, such as I

never experienced in my life—all my life—where the

crest was 30 feet above the rail of the ship, and of

course that amount of water falling on top was liable

to wash everything away unless it was stronger than

ihe sea.

O. You say you never saw a sea as high as that?

A. Never seen a sea break aboard a ship with crest

30 feet above the rail; a very large volume of water,

-V QYY heavv.
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0. Isn't it unusual for a ship to be under water

from rail to rail for any considerable length of time

—

the main deck from rail to rail, right up to the bul-

warks ?

A. Xo. In a very heavy gale of wind it often hap-

])ens that a ship's midship section is full of water—prob-

ably for some times an hour or two hours together ; that

is, during the height of the gale. But I don't think those

conditions will exist for day after day, but washing up

c-n deck }0U have two or three feet of water, or fotir

feet of water. It just depends.

O. Suppose that condition did obtain day after day,

a considerable part of the deck was under water to that

extent, what would that indicate with reference to wheth-

er the weather was usual?

A. The weather is usual for this latitude.

O. You think the weather is usual for that south-

ern latitude?

A. V.'e have the same coditions here: take the Co-

lumbia l^ar in the winter months—have bad weather

rn the l:ar 10 days at a time—three or four vessels at-

tcm])ting to cross the Columbia River bar; two will

cross all right, the third one will take a sea and do other

damage. That is a condition existing at this period of

the year in those latitudes, but navigators know that

—

expect that, and get the ship in the best condition to

stand any extraordinary weather she may encounter-

O. Would it be usual to encounter six weeks of se-

^ ere weather in that latitude?

A. Well, I don't think I have experienced that per-
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iod—six weeks at a time.

(J. That would be very unusual, wouldn't it?

A. I don't know about very unusual. It has been

experieneed.

Q. That is, it would not be unprecedented, but would

be unusual ?

A. I don't know those terms, where it calls there.

.1 am just giving you a general experience of navigators

navigating those waters. Of course can't go down to

^ ery small

—

Q- Now, Captain Veysey, suppose the port side of the

deck house is reinforced with a plate of steel in addition

to the wooden structure that is there, and it has been

inspected at the inception of the voyage and found to be

sotmd and strong, and a sea comes along, which stoves

—by means of w'hich that side of the house is stove in

two inches, what w^ould that indicate with reference to

the force of that sea ?

A. It means was a little unustially heavy sea struck

that portion of the house, and it wasnt strong enough

to resist the force of the sea. Ma3d3e traveled about

15 or 16 miles an hour when it struck the ship, and that

would add much greater force to its volume ; that would

also cause the combings to start a leak; at the same time

it would affect the combings a little, probably start them

a little from the deck, and let the water in down there.

O. Would a sea strong enough to do that as it wash-

ed across the vessel, would it have any effect on the

stanchions or bulwarks?

A. Yes, sometimes will.
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Q. Even strong and well constructed vessels?

A. Oh yes, I can give you an instance of one of the

North German Lloyd boats—a ship called the Atlantic

Greyhound, in making a crossing of the Atlantic, it

swept the whole deck coming across—148 passengers

injured. I could quote other instances, one in the Bay of

Biscay, for instance, davits five inches in diameter twist-

ed like ordinary half inch wire, but this is exceptionally

bad.

O. And the fact that this accident occurred, does

not indicate that the vessel herself was unscaworthy,

does it?

A. No.

O. You would regard a vessel, such as w^e have just

been speaking of, a seaworthy vessel notwithstanding

that accident overtook her ?

A. Classed in the Bureau V^eritas.

O. Do you attach any importance to the fact that

the vessel is classed by the Bureau Veritas ?

A. Yes, a society for the classification of ships, and

is considered by the underwa'iters to be good.

O. It stands right in line with Lloyd's does it not?

A. Yes.

Q. In its standing throughout the world?

A. Yes, we accept their surveys on some occasions

and they accept ours.

O. And what character of men do they employ to

do their W'Ork?

A. Beg ])ardon?

Q. What character of men do they employ to do
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iheir work?

A. Sometimes they are draughtsmen out of ship-

builder's yards, who know the architectural points of

ships. Sometimes they are men who have done a lot

of construction work, or superintended construc-

tion work, or, in some cases, they are shipmasters

who have commanded all kinds of ships, and

know by practical experience the weak points of a ship,

having passed through various stages of inclement wea-

ther where they have had opportunity to judge any de-

fect and report on it. These are the classes of men gen-

erally employed.

O. And they are generally qualified?

A. \\^ell, I presume so, Mr. McCamant.

Q. Are you familiar with the work of Mr. Gar-iu-

chot, who represented the Bureau Veritas at Antwerp,

at the time this shipped was classed?

A. No, I don't know the gentleman. It was some

years ago since I was in Antwerp.

0. Are yop familiar with the work of Captain ^^.

R. Baines of Antwerp?

A. The stevedore in Antwerp?

O. He is the captain who superintends the stov/^ge

of the cargoes.

A. No, I don't think he was there in my time. Cap-

tain Baxter was Superintendent.

Redirect Examination

Q. Captain Veysey, before you leave, your answer on

that wave I think is open to some doubt as to Vv^hat you

do mean. You say that you never experienced a wave
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with a crest 30 feet high. Do you know anything about

—given any attention to the measurement of waves

—waves' height?

A. What I said, Mr. Wood, was that I had never

in my experience seen a crest of a wave 30 feet above

the rail, coming aboard the ship, but as I understand,

in reading the various jottings by scientific men, a sea

has been known to reach 20 feet above its mean level

;

that w^ould mean about 40 feet high from base to apex.

Q. Do you believe that wave was 30 feet above the

rail?

A. I am not in position to dispute it, Air. A\'ood.

Mr. McCAMANT: I object to that.

(Witness excused).

Libellant Rests.

CAPTAIN JOSEPH LEREAUPIX recalled by the

claimant.

Direct Examination.

(Questions by Mr. McCAMANT):

O. Captain were you present on the Babin Chevaye

when she was recaulked in Portland, in the fall of 1909?

A. Yes, most of the time.

O. Did you observe the condition of the upper thread

of the caulking which was removed on a portion of the

vessel at that time?

A. Yes, I have.

O. State what was the cause of the condition of the

thread which was removed?

Mr. WOOD: Objected to until he shows some quali-
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lication to know the cause. Is he to give his opinion?

Mr McCAMANT: He is going to tell exactly what

happened, and how it happened.

A. (Through interpreter) He says there are two

reasons for it. The first reason is: That durine the

three months that I was in bad weather the outside sur-

face of the wood deck became soaked and communicated

the moisture to the pitch, and made it rot a little. The

second reason is : On account of the straining of the

vessel, the seams of the deck opened up in certain places,

and because the water could not get right through the

seam down between decks, it followed the seams into the

deck that had become soft; and as soon as the oakum

once gets wet or soaked it rots gradually, and in every

—at least only one thread had become affected.

O. What was the condition of the other threads in

the caulking underneath the top thread?

A. I don't know what the condition of those was,

i ut it can be assumed that they were in good condition,

l^ecause the iron that we put into it couldn't reach the

bottom of it.

O. Was there any condition— any difference be-

tween the condition of the catilking forward of the

torecastle—between the forecastle and the bow, and the

caulking in the remainder of the deck?

A. The surveyor for Veritas did not require the

caulking of the deck forward of the forcastle because

that part is less exposed to the water, and didn't require

caulking.

O. I am asking him about the condition of the deck
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when she got to Portland in August, 1909. Was there

?ny condition at that time—any difference at that time

between the condition of the caulking forward of the

forecastle, between the forecastle and the bow, and the

caulkin of the remainder of the main deck?

A. The deck from aft until as far as the forecastle

was in bad condition, but the other part from forward

of the forecastle was perfectly intact, was in good con-

dition,

Q. What explanation can you give for the differ-

ence ?

A. The reason for that is that the after deck, the part

that has been ordered to be recaulked was practically

never free from water except probably one week in the

whole three months of bad weather, whereas the front

p>art very seldom was under water.

O. What is the fact as to how tight—the main

deck of this vessel was under water during these three

weeks while the weather remained bad?

A. As far as I can remember, only a few days it

was dry.

O. How much of the day would the deck be cov-

ered with water?

A. During the bad weather, the deck was all the

time under water; not exactly covered up to the bul-

warks, but there was water on the decks right along

during the bad weather days.

O. During the whole 24 hours ?

A. Yes.

'0. Now, state why you carried the sails which was

indicated in vour answers on the 6th and 12th of Mav,
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1909. Take the 6th of May first.

A. C'W the 6lh of May, I was saihng- 1)efore the

wind, with the wind. It was the only chance T had

to keep the vessel g'oing-, and for the safety. The

princippJ effects T had to observe was to keep the ves-

sel in tlic proi)er direction ; was full wind from behind,

and without ]xiying- any attention to the course and to

g"o faster tlian the sea, in order the sea would not ship

on board. At that time I was going" lOy^ knots, which

I consider reasonable speed under the circumstances,

and of the four sails I carried, two were forward of

the tVN-o others, so the wind blew on the two ones aft,

and protected the tv.o forward ones.

O. Suppose the vessel is running with the wind,

or substantially with the wind, at the rate of 10^^

knots per hour, and the wind is blowing 21 knots an

hour ; what effect does the speed of the vessel have in

moderating the strength of the waves and the sea

on the vessel?

Interpreter: What effect the wind has?

O. No, what effect the speed of the vessel.

Interpreter: To moderate.

O. Yes, in moderating the effect of wind and seas

on the vessel.

A. The strength of the wind would be the differ-

ence between the wind and the speed of the vessel.

O. Will you make sure just what was the mini-

mum sail carried on the 12th of A'lay?

Interpreter: I don't remember now the exact

terms. I haven't that book with me. If he gave it to

me correct the other day

—
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Mr. WOOD: Let him put the French into the rec-

ord, and we will translate it later.

A. Misaine; petit hunier fixe; grande hunier fixe;

petit foe.

O. Why did you carry this quantity of sail on the

12th of May?

A. I never saw the sails reduced more than this

on vessels of similar tonnag"e. Never during" the ten

years that I have navigated, I saw lesser sail, and

probably if I had tried to furl the other two forward

sails, they would have torn to pieces, and injured the

other sails ; then all the sails would have gone. One is

not always sure what maneuvers might be made.

Cross Examination.

(Questions by Mr. WXIOD)

:

'0. Just show this part of the deck that was not re-

caulked here in Portland. (Showing blue print). Is

that under the forecastle head?

A. Yes, here is the forecastle head.

Q. I didn't mean the forectstle head. It is a little

different, I see. Is this covered here?

A. This is the deck, and this is the deck house

here,

0. And isn't this a bridge here?

A. Yes, this is a bridge.

O. And where is the main deck, this?

A. Yes, this.

0. What is stowed under here?

A. Cement. No, no, I don't know exactly wheth-

er the cement or the coke is here. I believe that the

cement was stored from—I believe the cement came
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as far as the foremast.

Mr. WOOD: That is all, except T move to strike

out those assumptions and things he made in s])eak-

ing about why the oakum was rotten.

COURT: Let it stand subject to your objection.

(Witness excused.)

Claimant Rests.

Mr. WOOD: I will ask leave, if I deem it neces-

sary to amend the libel to accord with the proof so as

to allege that one of the allegations of unseaworthi-

ness is this hatch in the store room which was open,

through which this large wave went. The proof is in,

and I may conclude to amend.

COURT: Very well.

Libellant Rests.

Claimant Rests.

In the District Court of the United States for the

District of Oregon.

THE PRESIDENT OF THE UNITED STATES
OF AMERICA.

To R. T. Skinner, Esq., U. S. Consul General,,

Hamburg, Germany:

Greeting.

KNOW YE, That we in confidence of your wis-

dom, prudence and fidelity have appointed you a

Commissioner, and by these Presents do give you full

power and authority diligently to examine Herman

Langkopf upon his corporal oath, or affirmation, be-

fore you to be taken and upon the interrogatories and

cross-interrogatories hereto annexed, as witness on
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the part of the Claimants in a certain cause now pend-

ing undetermined in the District Court of the United

States of America for the District of Oregon, wherein

George H. C. Meyer, et al., are Hbellants and Bureau

Freres & Baillergeau are Claimants, and we do here-

by require you, before whom such testimony may be

taken, to reduce the same to writing, and cause it to

l)e subscribed by each of said witnesses in your pres-

ence, and to close it up under your hand and seal, di-

rected to the clerk of the above entitled court, at Port-

land, in the District of Oregon, as soon as may be aft-

er the execution of this commission ; and that you re-

turn the same, when executed as above directed, with

the title of the cause endorsed on the envelope of the

commission.

WITNESS the Honorable Robert S. Bean,

Judge of the District Court of the United States for

the District (;1 Oregon cud the seal of said Court af-

fixed at Portland, in said District, this the 4th day of

December, A. D., 1911.

A. M. CANNON,
Clerk.

[Notice.]

In the District Court of the United States for the

District of Oregon.

GEORGE H. C. MEYER, H. L. E. MEYER, JR.,

J. W. WILSON and JOHN M. QUAILE,

partners as MEYER, WILSON & COM-
PANY,

Libellants,

vs.
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THE BARQUE BABIN CHEVAYE,
Defendants,

BUREAU ERERES & BAILLERGEAU,
Claimants.

TO THE ABOVE LIBELLANTS AND TO
MESSRS. WILLIAMS, WOOD & LINTHICUM,
Their Proctors:

You, and each of you, will take notice that defend-

ant and claimant will apply to the Clerk of the above

entitled Court on Monday, November 6, 1911, at the

hour of 9:30 A. M., for a Commission directed to R. T.

Skinner, United States Consul General at Hamburg,

Germany, authorizing- him to take the deposition of

Hermann Langkopf on the direct interrogatories

hereto attached and herewith served.

SNOW and McCAMANT,
Proctors for Defendant and Claimant.

DIRECT INTERROGATORIES TO BE PRO-
POUNDED TO THE WITNESS,

HERMAN LANGKOPF.

L State your name, age, residence and occupa-

tion.

2. What experience have you had as a seafaring

man?

3. What experience have you had in surveying or

inspecting the hulls and decks of sailing ships?

4. What is the custom as to the time and manner

in which the wooden decks of sailing vessels are

caulked?

5. Who ordinarily does such caulking?

6. What has been your experience with reference
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to keeping such decks water tight and in good condi-

tion by caulking done by the ships carpenter at sea?

7. Under what circumstances, if at all, would out-

side labor be customarily employed to caulk the decks

of sailing vessels?

DISTRICT OF OREGON—ss.

Due service of the within Notice and Interrogator-

ies is hereby admitted this 31 day of October, 1911.

WILLIAMS, WOOD & LINTHICUM,
Proctors for Libellants

In the District Court of the United States for the

District of Oregon.

GEORGE H. C. MEYER, H. L. E. MEYER, JR.,

J. W. WILSON and JOHN M. QUAILE,
partners as MEYER, WILSON & COM-
PANY,

Libellants,

vs.

THE BARQUE BABIN CHEVAYE,
Defendant,

BUREAU FRERES & BAILLERGEAU,
Claimant.

Cross Interrogatories to be propounded to the wit-

ness HERMAN LANGKOPF:
1. If, in answer to direct interrogatory No. 2, you

state you have had experience as a seafaring man.

please state for how many years you have

been employed in the navigation of ships, in what

capacity; what character of ship, sailing or steam

vessel, and in what capacity.

2. If, in answer to direct interrogatory No. 3 you
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state yon have had experience in inspecting hnlls and

decks of saiHng vessels, please state the nnmber of

years you have been so employed ; by whom you have

been employed, and the number of hulls and decks in-

spected by you. Your answer will please relate only

to sailing' ships.

3. If 3'ou state the custom as to the time and

manner of caulking the wooden decks of sailing ves-

sels, please state on what facts your testimony is

based ; whether or not that custom is derived from

facts which you have heard discussed, or whether

such custom is based upon facts withm

your own particular knowledge, based upon your own

personal experience.

4. If your answer to the cross interrogatory num-

bered 3 is based upon facts within your own knowl-

edge, derived from your own personal experience,

state with particularity how many cases have come

under your own personal observation and of which

you are personally aware. If your answer to cross

interrogatory numbered 3 is based upon hearsay, state

llie number of cases which form the basis of such al

leged custom with particularity.

5. If, in answer to the direct interrogatory num-

bered 4, you state that it is the custom for a ship to do

caulking at sea, and that the same is done by the

ship's servants, state whether or not such procedure

is not always of generally adopted to expedite the

prompt sailing of the ship from her port of loading,

and if the same is not done to save expense to the

ship.
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6. Is it not the usual custom to caulk the decks of

vessels while in the port of loading or of discharge,

and is not outside labor customarily employed to do

such caulking?

WILLIAMS, WOOD & LINTHICUM,
Isaac Hunt,

Prostors for Libellant.

DEPOSITIONS
of

HERMANN HEINRICH GUSTAV LANG-

KOPF, a witness on the part of the Claimants in a

certain cause now pending undetermined in the Dis-

trict Court of the United States of America for the

District of Oregon, wherein

GEORGE H. C. MEYERS, et al, are libellants,

and

BUREAU FRERES ^ BAILLERGEAU are

claimants as follows:

FIRST. To the first direct interrogatory the wit-

ness saith: "My name is Herman Heinrich Gustav

Langkopf, I am 42 years old, I reside at No. 13 Ohlen-

dorffstrasse, Hamburg, and am ship's superinten-

dent."

SECOND. To the second direct interrogatory the

witness saith: "From 1885-1890 (five years) I have

been employed before the mast, from 1890-1900 I was

mate in sailing ships and steamers; from 1900-1905,

master, and from 1905 until now I have been active as

superintendent of ships."

THIRD. To the third direct interrogatory the

witness saith: "In my present situation as superin-
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teiulcnl of the Aklien-Gesellschaft "Alster", Ham-
burg, a sailiiii^- ship Company, Limited, I have sur-

veyed the hulls and decks of sailing ships."

FOURTH. To the fourth direct interrogatory the

witness saith: "Wooden decks of sailing ships are

caulked at sea by ship-carpenters, to my experience."

FIFTH. To the fifth direct interrogatory the wit-

ness saith: "Ship-carpenters as ship-servants."

SIXTH. To the sixth direct interrogatory the

witness saith: "Such decks, as referred to have been

kept in very good,, tight condition."

SEVENTH. To the seventh direct interrogatory

the witness saith: "Ship decks are caulked by labor

from shore vvdien the whole deck or part of it is to be

renewed."

H. LANGKOPF.

[Seal] V. SYDOW.
Notary Public as Commissioner.

FIRST. To the first Cross Interrogatory the wit-

ness saith: "I have been employed 2 years as mate

in sailing ships, 8 years as officer in steamer, (Kosmos

Line), and 5 years as master in steamers."

SECOND. To the second Cross Interrogatory the

witness saith : "Since 1905 I have been superintend-

ent of the Aktien-Gesellschaft "Alster," Hamburg, a

sailing ship Company, Limited, which owns 8 large

sailing vessels. In this capacity I have inspected

about 60 Hulls and Decks of sailing ships besides

surveying occasionally for Underwriters."

THIRD. To the third Cross Interrogatory the

witness saith : "My testimony is based upon my own



214 Meyer vs.

experience as well as upon such of other ship-over-

lookers and surveyors."

FOURTH. To the fourth Cross Interrogatory liie

witness saith : '*I refer to my answer to cross inter-

rogatory second."

FIFTH. To the fifth Cross Interrogatory the wit-

ness saith : "The caulking of the deck of sailing ships

is not done at sea for the purpose of saving expenses

and time but for the reason that the work is done far

better by ship-carpenters at sea, where it can be done

thoroughly during fine, dry weather under the con-

tinual control of master and mates, and where the

caulking is paid for by time and not, as is generally

the case with shore labor, by piece work."

SIXTH. To the sixth Cross Interrogatory the

witness saith : "During seven years in which I han-

dled about 60 sailing ships I have only in one occasion

employed shore labor for caulking the deck when a

part of the deck was renewed."

H. LANGKOPF.

[Seal.] V. SYDOW,
Notary Public as Commissioner.

CITY AXD STATE OF HAMBURG,
Empire of Germany—ss.

Reg. Xo. 187. 1912.

I, Carl Gustave Ferdinand von Sydow, Doctor of

Law, a Xotary Public in and for the Free and Han-

scatic City of Hamburg, by lawful authority duly ad-

mitted and sworn do hereb}^ certify and attest that I,

the United States Consul General at Hamburg. Ger-

many, not being competent for the examination of
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German sii1)jects as witnesses in suits ])en(ling- l)eforc

a United States Court, summoned llermann Hein-

rich Ciustave Langkopf, a witness on the part of the

chiimants in a certain cause now pending undeter-

mined in the District Court of the United States of

America for the District of Oregon, wherein George

H. C. Meyer, et al., are Hbellants, and Bureau Freres

& Baillergeau are claimants, to come before me and

who appeared before me on the seventeenth day of

January at eleven t o'clock in the forenoon one thou-

sand nine hundred and twelve in this city of Hamburg
at my office situate at Nos 13 and 15 Grosse Backer-

strasse, and after being sworn according to the affi-

davit hereunto attached marked A to testify the truth,

the whole truth, and nothing but the truth, did depose

to the matters contained in the foregoing deposition,

and did, in my presence, subscribe the same.

And I further certify that I have subscribed my
name to each half sheet thereof.

Done and passed at Hamburg this seventeenth day

of January, 1912.

[Seal.] V. SYDOW,
Notary Public as Commissioner.

This is the document marked A referred to in my
certificate of this day. Hamburg, January 17th,

1912.

V. SYDOW,
Notary Public as Commissioner.

I, Hermann Heinrich Gustave Langkopf, ship's

superintendent, residing at No. US Ohlendorffstrasse,

Hamburg, make oath and say:
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I have been requested to give evidence as a witness

on the part of the Claimants in a certain cause now
pending undetermined in the District Court of the

United States of America for the District of Ore-

gon, wherein,

GEORGE H. C. MEYERS, et al, are Libellants,

and

BUREAU FRERES & BAILLERGEAU are

Claimants.

I now solemnly swear to God the Almighty and

Omniscent that to the best of my knowledge and be-

lief I shall testify the truth, the whole truth, and

nothing but the truth. So help me God

!

H. LANGKOPF.
Sworn to by the above named Hermann Heinrich

Gustav Langkopf, at Hamburg, this seventeenth day

of January, 1912, before me,

[Seal.] V. SYDOW,
Notary Public as Commissioner.

Filed April 9, 1912.

A. M. CANNON,
Clerk U. S. District Court.

In tJie District Court of the United States for the

District of Oregon.

THE PRESIDENT OF THE UNITED STATES
OF AMERICA.

To John Alfred Donnison, 147 Leadenhall St., Lon-

don,

Greeting.

KNOW YE, That we in confidence of your wis-

dom, prudence and fidelity have appointed you a com-
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missioner. and 1)}' these Presents do o-ive you full

pcnver and authority chlig-ently to examine George E.

Pryde upon his corporal oath, or affirmation, before

you to he taken and upon the interrogatories and

cross-interrogatories hereto annexed, as witness on

the part of the Claimants in a certain cause now
pending undetermined in the District Court of the

United States of America for the District of Oregon,

wherein

GEORGE H. C. MEYER, et al., are libellants,

and

BUREAU FRERES & BAILLERGEAU are

claimants and we do hereby require you, before whom
such testimony may be taken, to reduce the same to

writing, and cause it to be subscribed by each of said

witnesses in your presence, and to close it up under

your hand and seal, directed to the Clerk of the above

entitled Court, at Portland, in the District of Oregon,

as soon as may be after the execution of this commis-

sion ; and that you return the same, when executed as

above directed, with the title of the cause endorsed on

the envelope of the commission.

WITNESS the Honorable Robert S. Bean, Judge

of the District Court of the United States for the Dis-

trict of Oregon and the seal of said Court affixed at

Portland, in said District, this the 4th day of Decem-

ber, A. D., 1911.

A. M. CANNON,
Clerk.
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[Notice.]

In flic District Court of fJic United States for the

District of Oregon.

GEORGE H. C. MEYER, H. L. E. MEYER JR., J.

W. WILSON and JOHN M. QUAILE, part-

ners as MEYER, WILSON & COMPANY,
Libellants,

vs.

THE BARQUE BABIN CHEVAYE,
Defendant,

BUREAU FRERES & BAILLERGEAU,
Claimant.

TO THE ABOVE LIBELLANT AND TO
MESSRS. WILLIA^IS, WOOD & LINTHICUM,
Their Proctors:

You, and each of you, will take notice that defend-

ant and claimant will apply to the Clerk of the above

entitled Court on Monday, November 6, 1911, at the

hour of 9:30 A. ]\[., for a commission directed to John

Alfred Donnison, Notary Public at 147 Leadenhall

Street, in the City of London, En.^'land, authorizing-

him to take the deposition of George E. Pryde on the

direct interrogatories hereto attached and herewith

served.

SNOW and McCAMANT,
Proctors for Defendant and Claimant.

DIRECT INTERROGATORIES TO BE PRO-
POUNDED TO THE WITNESS,

GEORGE E. PRYDE.
1. State your name, age, residence and occupa-

tion.
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2. What experience have you had as a seafaring

man?

3. What experience have you had in surveying or

inspecting the hulls and decks of sailing ships?

4. What is the custom as to the time and manner

in which the wooden decks of sailing vessels are

caulked?

5. Who ordinarily does such caulking?

6. What has been your experience with reference

to keeping such decks water tight and in good condi-

tion by caulking done by the ship's carpenter at sea?

7. Under what circumstances, if at all, would out-

side labor be customarily employed to caulk the decks

of sailing vessels?

DISTRICT OF OREGON—ss.

Due service of the within Notice and Interrogator-

ies is hereby admitted this 31 day of October, 1911.

WILLIAMS, WOOD & LINTHICUM,
Proctors for Libellant.

In the District Court of the United States for the

District of Oregon.

GEORGE H. C. MEYER, H. L. E. MEYER, JR., J.

W. WILSON and JOHN M. QUAILE, part-

ners as MEYER, WILSON & COMPANY,
Libellants,

vs.

THE BARQUE BABIN CHEVAYE,
Defendant,

BUREAU FRERES & BAILLERGEAU,
Claimant.

Cross Interrogatories to be propounded to the wit-
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ness GEORGE E. PRYDE:
1. If, in answer to direct interrogatory No. 2, yon

state you have had experience as a seafaring man,

please state for how man}^ years you have been em-

ployed in the navigation of ships, in what capacity;

what character of ship, sailing or steam vessel, and in

what capacity.

2. If, in answer to direct interrogatory No. 3, you

state you have had experience in inspecting hulls and

decks of sailing vessels, please state the number of

years you have been so employed ; by whom you have

been employed, and the number of hulls and decks in-

spected by you. Your answer will please relate only

to sailing vessels.

3. If you state the custom as to the time and

manner of caulking the wooden decks of sailing ves-

sels, please state on what facts your testimony is

based; whether or not that custom is derived from

facts which you have heard discussed, or whether

such custom is based upon facts within your own par-

ticular knowledge, based upon your own personal

experience.

4. If your answer to the Cross Interrogatory

numbered 3 is based upon facts within your own

knowledge, derived from your own personal experi-

ence, state with particularity how many cases have

come under your own personal observation and oi

which you are personally aware. If your answer to

Cross Interrogatory numbered 3 is based upon hear

say, state the number of cases which form the ba.-^'s

of such alleged custom with particularity.
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5. If in answer to the Direct Interrogatory num-
bered 4, you state that il is the custom for a ship to

do caulking- at sea, and that the same is done by the

shi])'s servants, state whether or not such proced-

ure is not always or generally adopted to expedite the

prompt sailing of the ship from her port of loading,

and if the same is not done to save expense to the

ship.

6. Is it not the usual custom to caulk the decks of

vessels while in the port of loading or of discharge,

and is not outside labor customarily employed to do

such caulking?

WILLIAMS, WOOD & LINTHICUM,
Isaac D. Hunt,

Proctors for I.ibellant.

/// tJic District Court of the United States for the

I)istrict of Oregon.

GEORGE H. C. MEYER, H. L. E. MEYER, JR., J.

W. WILSON and John M. 'QUAILE, part-

ners as MEYER, WILSON & COMPANY,
Libellants,

vs.

THE BARQUE BABIN CHEVAYE,
Defendant,

BUREAU FRERES & BAILLERGEAU,
Claimant.

I, George Estell Pryde, of No. 3 Fenchurch Ave-

nue, in the City of London, England, Kingdom of

Great Britain, being first duly sworn to tell the truth

the whole truth, and nothing but the truth, in an-

swer to the interrogatories and cross-interrogatories
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annexed to the foregoing commission, depose -dnd say

as follows:

GEORGE E. PRYDE, Direct Examination.

To the first interrogatory I answer:

My name is George Estell Pryde, age fiftv-seven

of 3 Fenchurch Avenue, City of London. Svirveyor.

To the second interrogatory I answer:

I have been at sea for about 32 or 33 years, for the

last twenty years of this period I was in commnid of

sailing ships.

To the third interrogatory I answer:

While I was at sea as Master it was m^' duty to

see that the hull and decks of the vessels which I com-

manded were kept in good order and condition. Since

I gave up going to sea, I have been superintending

Surveyor for about fourteen years, and durinp t!at

time I have been frequently employed in surveying

sailing ships and their hulls, decks and rigging, both

as Superintendent on behalf of Owners as Damage
Surveyor and as Surveyor on behalf of Shippers of

Cargo and intending purchasers. I do some survey-

ing of steamers 1)ut my experience is chiefly with

sailing ships.

To the fourtli interrogatory I answer:

It is customanry for the caulking of the wooden

decks of sailing shijis to be done by the ship's car-

penter as occasion arises. It is one of a ship's car-

penter's chief duties both at sea and in port to see

that the vessel decks are kept in good order and con-

dition and properly caulked.

To the fifth interrogator}' I answer:
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The crailkinq- is ordinarily done by tlie ship's car

p enter.

To the sixth interrogatory I answer:

My experience has been that the caiilkin"- done by

the ship's carpenter at sea and in port is sufficient

to keep the decks watertight and in good condition.

To the seventh interrogatory I answer:

If the ship had received considerable deck damage
or the decks were found to be severely strained, out-

side labor would be customarily employed to caulk

the decks when the damage was being made good.

GEORGE E. PRYDE, Cross Examination.

To the first cross-interrogatory I answer:

I have been emplo3'ed for over thirty years in the

navigation of ships for the last twenty years of which

time I was employed as Master of sailing ships.

To the second cross-interrogatory I answer:

I have been employed for about fourteen years in

inspecting hulls and decks of sailing vessels. I am
retained by John Stewart & Co., of 3 Fenchurch Ave-

nue to survey all their sailing ships. They have thir-

teen ships and I superintend all repairs to their ves-

sels. I am also engaged by Messrs. Balfour, William-

son &' Co., to inspect the sailing ships on which they

ship their cement in which they do a large business.

I am employed by Anderson Anderson & Co., to sur-

vey sailing ships consigned to them in London and I

also survey vessels with a view to purchase on their

instructions. I also survey sailing ships for Messrs.

Donaldson, Rose & Co., of Aberdeen, Gordon & Co.,

of Glasgow, Trinder, Anderson & Co., the British
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Shipowners' Mutual Protection & Indemnity Associ-

ation; John Hohiian & Sons and numerous other

firms. I used to survey for Shaw, Saville & Co., but

they are now giving up saiHng ships.

To the third cross-interrogatory T answer:

My testimony is based on my own knowledge and

experience as a Ship Master for twenty years and also

as a Damage Surveyor and Superintendent for four-

teen years.

To the fourth cross-intererogatory I answer:

While I was at sea I had command of seven ves-

sels during the twenty years for which I was Master,

all of which had wooden decks and T never employed

outside labor to caulk the decks, all the caulking was

done by the Carpenter. I have since had personal ex-

perience through surveying, drawing up damage

specifications and superintending the repairs of a

very large number of vessels during the past four-

teen years of which it is impossible to give full de-

tails but in particular I am fully acquainted with all

the work done on John Stewart & Co.'s thirteen ves-

sels and the same custom is followed on those vessels.

To the fifth cross-interrogatory I answer:

The caulking is not done by the ship's carpenter

with the object of expediting the sailing of the ship

from her port of loading nor wnth the object of sav-

ing expense to the ship. Every sailing ship of any-

size carries a ship's carpenter one of whose principal

duties it is to keep the decks in order and properly

caulked and there is no occasion to employ outside

labor except in case of damage about the decks re-
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(liiiring- repairs by outside repairers.

To the sixth cross-interrogatory I answer:

It is not unusual for the ship's carpenter to be em-

ployed in caulking the decks of a vessel while in port

but it is not customary to employ outside labor to do

such caulking unless there has been damage about

the decks requiring repairs by outside repairers.

G. E. PRYDE.
GEORGE ESTELL PRYDE.

Examination taken reduced to writing by me the

Commissioner and by the witness subscribed and

sworn to this eighth day of January, A. D., 1912, Be-

fore me.

[Seal.] JOHN DONNISON,
Notary Public.

A Commissioner to Administer Oaths in the Su-

rpeme Court of Judicature in England.

KINGDOM OF GREAT BRITAIN,

City of London—ss.

This is to certify that I, John Alfred Donnison, of

the City of London (England), Notary Public, duly

admitted and sworn by virtue of the foregoing Com-
mission to me directed, caused the above named

George Estell Pryde the Deponent therein mentioned,

to come before me in the said City of London on the

eighth day of January, A. D., 1912, and that the fore-

going deposition subscribed by said deponent was

taken before me at my office. No. 147 Leadenhall

Street, in said City of London on the date last named

between the hours of two o'clock p. m. and six o'clock

p. m. of said day and the same was by me reduced to
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writing. That before proceedino^ to the examination

the said Deponent was by me duly sworn to tell the

truth, the whole truth, and nothing but the truth, in

answer to the several interrogatories and cross-in-

terrogatories annexed and thereupon he made and

gave the foregoing answers ; that the said Deposition

when completed was by me read to said Deponent and

the same was thereupon by him in my presence sub-

scribed.

IN TESTIMONY WHEREOF, I have hereunto

set my hand and affixed my Seal of Office this eighth

day of January, A. D., 1912.

[Seal.] JOHN DONNISON,
Notary Public.

A Commissioner to Administer Oaths in the Su-

preme Court of Judicature in England.

Filed April 9, 1912.

A. M. CANNON,
Clerk U. S. District Court.

In the District Court of the United States for the

District of Oregon.

THE PRESIDENT OF THE UNITED STATES
OF AMERICA.

To Louis Goldschmid, U. S. Consul at Nantes,

France,

Greeting.

KNOW YE, That we in confidence of your wisdom

and fidelity have appointed you a Commissioner, and

bv these presents do give you full power and authority

diligently to examine Hippolyte Bureau upon his

corporal oatli, or affirmation, before vou to be taken
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and upon the interrogatories and cross-interroga-

tories hereto annexed, as witness on the part of the

Claimants in a certain cause now pending undeter-

mined in the District Court of the United States of

America for District of Oregon, wherein

GEORGE H. C MEYER, et al., are Libellants,

and

P,UREAU FRERES & BAILLERGEAU are

Claimants and we do hereby require you, before

whom such testimony may be taken, to reduce the

same to writing, and cause it to be subscribed by each

of said witnesses in your presence, and to close it up

under your hand and seal, directed to the Clerk of the

above entitled Court, at Portland, in the District of

Oregon, as soon as may be after the execution of this

commission ; and that you return the same, when exe

cuted as above directed, with the title of the cause en-

dorsed on the envelope of the commission.

WITNESS the Honorable Robert S. Bean, Judge

of the District Court of the United States for the Dis-

trict of Oregon and the seal of said Court affixed at

Portland, in said District, this the 4th day of Decem-

ebr A. D., 1911.

A. M. CANNON,
Clerk.

[Notice.]

hi the District Court of the United States for the

restrict of Oregon.

GEROGE H. C. MEYER, H. L. E. MEYER, JR., J.

W. WILSON and JOHN M. QUAILE,
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partners as MEYER, WILSON & COM-
PANY,

Libellants,

VS.

THE BARQUE BABIN CHEVAYE,
Defendant,

BUREAU FRERES & BAILLERGEAU,
Claimant.

TO THE ABOVE LIBELLANTS AND TO
MESSRS. WILLIAMS, WOOD & LINTHICUM,
Their Proctors:

You, and each of you, will take notice that de-

fendant and claimant will apply to the Clerk of the

above entitled Court on Monday, November 6, 1911,

at the hour of 9:30 A. M., for a Commission directed

to Louis Goldschmid, Consul of the United States at

Nantes in the Republic of France, authorizing him to

take the deposition of Llyppolyte Bureau on the direct

interrogatories hereto attached and herewith served.

SNOW and McCAMANT,
Proctors for Defendant and Claimant.

DIRECT INTERROGATORIES TO BE PRO-
POUNDED TO THE WITNESS

HYPPOLYTE BUREAU.
1. State your name, age, residence and occupa-

tion.

2. What, if any, official connection do you have

with the claimant. Bureau Freres & Baillergeau?

3. How many sailing vessels does this corpora-

tion own ?

4. What experience have you had as owner of sail-
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ing- vessels, or as a seafaring man, or in any other ca-

pacity which advises you of the customs with refer-

ence to the care of saihng vessels? State fully.

5. What is the custom with reference to the

caulking of wooden decks of sailing vessels, as to

when and where it is done and by whom?
6. State whether in your experience caulking in

the manner described by you in response to the last

interrogatory is sufficient to keep the wooden decks

of said vessels water tight and in good order and con-

dition.

7. What has been the custom of Bureau Freres &
Baillergeau with reference to caulking the wooden

decks of the Babin Chevaye and other vessels owned

by it?

8. Under what circumstances, if at all, would

caulking of the wooden decks of sailing vessels be

done by outside labor?

9. What was done with reference to the equip-

ment of the Babin Chevaye before she sailed from

Antwerp on or about the 16th of February, 1909?

10. State whether or not the equipment so pro-

vided was adequate and appropriate to the voyage

around Cape Horn to Portland, Oregon.

11. How was the Babin Chevaye manned on that

voyage? State fully.

12. What was the complement of officers and

crew provided for the Babin Chevaye on the said voy-

age?

13. State whether or not the manning of the ves-

sel as testified to by you in response to the last two
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interrogatories, was adequate and appropriate to her

voyage around Cape Horn to Portland, Oregon.

14. What was done with reference to supplying

the Babin Chevaye with what was needed prior to

her voyage from Antwerp on the 16th of FelM-uary,

1909?

15. State whether the supplies so furnished the

vessel were adequate and appropriate to her voyage

from Antwerp around Cape Horn to Portland, Ore-

gon.

DISTRICT OF OREGON—ss.

Due service of the within Notice and Interrogator-

ies is hereby admitted this 31 day of October, 1911.

WILLIAMS, WOOD & LINTHICUM,
Proctors for Libellant.

In flic District Court of the United States for the

LXistrict of Oregon.

GEORGE H. C. MEYER, H. L. E. MEYER, JR., J.

W. WILSON and JOHN M. QUAILE. part-

ners as MEYER, WILSON & COMPANY.
Libellants,

vs.

THE BARQUE BABIN CHEVAYE,
Defendant,

BUREAU FRERES & BAILLERGEAU.
Claimant.

Cross Interrogatories to be propounded to witness,

HYPPOLITE BUREAU.
1. You will please state what the Hyppolite Bu-

reau is: whether or not an association of individuals

or a corporation, and if a corporation, under the laws
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of what nation or state.

2. In answerino- direct interrogator}- No. 4, you

will please confine your answer to the experience of

the Hyppolite Bureau, and not inject personal experi-

ence as an officer of said Hyppolite Bureau. Tf your

answer is based upon the experience of Hyppolite Bu-

reau, state how such experience is gained and if the

same is based upon information gained b}^ the reports

and conversations of the officers of your vessels.

3. If in answer to direct interrogatory 5, you state

what the custom is with reference to the caulking of

the wooden decks of sailing vessels, please state the

source of your knowledge of such custom, and pkase

state fully the source of your knowledge as to when

and where and by whom such custom is adopted.

4. In your answer to direct interrogatory 6, you

will please state whether or not your experience in

caulking in the manner described in answer to inter-

rogatory 5 is gained by actual direction by yourself

as an officer of the Hyppolite Bureau, or whether

such custom obtains, to your knowledge by hearsay.

If you state the custom as to the time and manner of

caulking the wooden decks of sailing vessels, please

state with particularity how many cases have come

under your own personal observation and of which

you are personally aware.

5. If you state that it is the custom for a ship to

do caulking at sea and the same is done by the ship's

servants, state whether or not such procedure is not

always or generally adopted to expedite the prompt

sailing of the ship from her port of lading, and if the
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same is not clone to save expense to the ship.

6. You will please state whether or not it is the

usual custom to caulk the decks of vessels in the port

of loading or of discharge, and whether or not outside

labor is customarily emplo3''ed to do such caulking.

7. You will please state upon what facts you base

your answer as to whether or not the manning and

equipment of the BABIN CHEVAYE was adequate

and appropriate to her voyage around Cape Horn to

Portland, Oregon.

WILLIAMS. WOOD e^ LINTHICUM,
Isaac D. Hunt,

Proctors for Libellant.

Deposition of witness produced, sworn and exam-

ined on the third day of January, in the year of our

Lord, one thousand nine hundred and twelve, at the

office of Louis Goldschmidt, Consul of the United

States of America, in the city of Nantes, department

of Loire-Inferieure, France, under and by virtue of a

Commission issued out of the District Court of the

L^nited States for the District of Oregon, to Louis

Goldschmidt, directed for the examination of witness-

es in a certain cause pending in said Court, wherein

George H. C. Meyer, et al., are libellants plaintiffs,

and Bureau Freres et Baillergeau are claimants de-

fendant.

Hippolyte Bureau, of Nantes, ship-owner, aged 2>7

years and u])wards, being duly sworn and examined

on the part of the defendant, doth depose and say as

follows

:



Barque "Bahin Chevaye" 233

To the first interrogatory he saith:

Jules Pierre Hippolyte Bureau, 2,7 ans, armateur.

I^ranslation: Jules Pierre Hippolyte Bureau, 27

years old, ship-owner.

To the second interrogator he saith:

Associe dans la maison Bureau Freres et Bailler-

geau.

Translation: Partner in the firm Bureau Freres et

Baillergeau.

To the tliird interrogatory he saith:

La maison Bureau Freres et Baillergeau possede 5

navires.

Translation: The firm Bureau Freres et Bailler-

geau own 5 sailing ships.

To the fourth interrogatory he saith:

Je suis armateur de voiliers depuis 11 ans. Je m'oc-

cupe de ces affaires d'armement comme associe-direc-

teur depuis cette epoque. Je n'ai jamais ete marin.

Translation : I have been an owner of sailing ships

since 11 years. I have dealt with the business of ship-

owner as partner and manager during this period. I

have never been a seafaring man.

To the fifth interrogatory he saith:

Les reparations des ponts des navires a voiles ont

toujours etc faites par le Charpentier-Calfat du bord

pendant le cours du voyage. C'est un usage constant

pour tons les navires a voiles. Les reparations de

salfatage des ponts ne sont jamais faites par les ouvr-

iers du dehors, a moins que le navire ne soit dans un

dock, pour y faire d'autres reparations, et qu'il ait

eprouve des avaries a ces ponts, ou que ces ponts
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aient fatigue. En tout autre circonstance les repara-

tions faites par les Charpentiers-Calfats sont absolu-

ment suffisantes pour con server le pont en parfait

etat.

Translation : The repairs to the decks of sailing"

vessels have always been done by the Carpenter on

board in the course of voyage, as is the invariable

practice on all sailing vessels. Caulking and repairs

to the decks are never done by outside workmen un-

less the vessel is in dock undergoing other repairs, and

has sustained damage to her decks or has had her

decks strained. In all other circumstances the repairs

done by the Carpenter on the voyage are quite suf-

ficient to keep the decks of the vessel in perfect con-

dition.

To the sixth interrogatory he saith:

Absolument suffisant.

Translation: Absolutely sufficient.

To the seventh interrogatory he saith

:

Pour ma maison qui comprend 5 navires a voiles, il

est d'usage que le calfatage et les reparations au pont

soient faites par le Charpentier-Calfat, et cet usage

nous a paru toujours donner complete satisfaction.

Translation: For my firm which owns 5 sailing

ships it is our practice that caulking and repairs to the

decks be done by the ship's carpenter, and this prac-

tice has always been quite satisfactory.

To the eighth interrogatory he saith:

Les reparatians de calfatage ne sont jamais faites

par les ouvriers du dehors, que lorsque les navires

sont dans le dock pour y faire d'autres reparations, et
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qu'ils ont eproiivc dcs avaries a ces ponts on ((lie ces

])()nls ont fatigue.

Translation: The repairs of caulking are never

HKule ])} outside workmen, unless ships are in dock

undergoing other repairs, and have sustained dam-

age to their decks, or have had their decks hadly

strained.

To the ninth interrogatory he saith:

Le navire etait arrive a Anvers en bon etate, et con-

formement a I'usage il est passe en cale seche pour y

carener, c'est-a-dire nettoyer et peindre. Les ponts

et les autres ])arties du navire ont ete examines et

trouves en bonne condition. Le navaire a ete visite

par les experts du Bureau Veritas et sa classe a ete

maintenue. Toutes les provisions et equipement

necessaires pour le voyage ont ete mises a bord.

Translation : The ship arrived at Antwerp in good

condition. In accordance with usage she was put into

dry dock to clean and paint the bottom. The decks

and other parts of the vessel were examined and

found to be in good condition. The vessel was exam-

ined by the surveyors of the Bureau Veritas, and her

class fully maintained. All the stores and equipment

necessary for the voyage were put aboard.

To the tenth interrogatory he saith:

Absolument suffisant.

Translation: Absolutely sufficient.

To the eleventh interrogatory he saith:

Le Babin-Chevaye avait un equipage compose de

25 men, comprenant:

(1). 1 Capitaine.
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(2.) 1 second capitaine.

(3). I lieutenant premier maitre.

(4). 1 deuxieme maitre.

(5). 1 mecanicien.

(6). 1 charpentier.

(7). 1 cuisinier.

(8) to (20). 13 matelots.

(21) (22). 2 matelots leg-ers.

(23) (24). 2 novices.

(25). 1 mousse.

Translation : The Babin-Chevaye had on board a

crew of 25 men as follows

:

(1). I captain.

(2). 1 second captain.

(3). 1 lieutenant.

(4). 1 second mate.

(5). 1 engineer. .

'

(6). 1 carpenter. •

;

(7). 1 cook.
;

(8-20). 13 sailors.

(21-22). 2young sailors.

(23-24). 2 novices.

(25). 1 boy.

To the tvv'elfth interrogatory he saith:

L'armement comme indique ci-dessus: 22 hommes
et 3 officers.

Translation: As stated above; in all 22 men and 3

officers.

To the thirteenth interrogatory he saith:

Absolument suffisant.

Translation : Absolutely sufficient. ,
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To the fourteenth interroj^atory he saith:

Nous avons recu avis de notre capitaine de tout ce

qui etait necessaire, et apres avons etabH soigneuse-

ment la liste de rearmement ; nous avons fait mettre

abord tout ce qui etait necessaire.

Translation : We have received advices from our

captain as to what was required, and acting upon the

list of stores and upon our own knowledge of what

was required for the voyage, the necessary supplies

were provided.

To the fifteenth interrogatory he saith:

Je considere que tout etait completement suffisiant.

Translation: I consider all was absolutely suffi-

cient.

Cross Interrogatory.

To the first cross interrogatory Jules Pierre Hip-

polyte Bureau saith:

Je, Hippolyte Bureau, ne suis pas une corporation,

je suis une personne. Je suis associe dans la maison

Bureau freres et Baillergeau. C'est une maison d'in-

dividus.

Translation: I, Hippolyte Bureau, am not a cor-

poration, I am an individual. I am a partner in the

firm Bureau freres et Baillergeau. It is a firm of in-

dividuals.

To the second cross interrogatory he saith:

J'ai deja explique que Hippolyte Bureau n'est pas

une corporation, mais un individu. Je suis Hippolyte

Bureau, descendant d'une famille qui est depuis plus

de cent ans dans I'armement. Mon grand'pere et mes

oncles etaient euxmemes armateurs, et mon experi-
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ence d'une connaissance pratique de rarmenient est

acquie par de longues annees dans les affaires, et mon
experience personnelle date de nombreuses annees.

Translation: I have already explained that Hippo-

h^te Bureau is not a corporation but an individual. I

am Hippolyte Bureau, coming from a family which

since over 100 years are ship-owners, my grand-fath-

er and my uncles were themselves ship-owners, and

my experience of a practical knowledge of shipping,

is acquired from many years in this business, and my
personal experience dates from a considera])le number

of years.

To the third cross-interrogatory he saith

:

Ma connaissance est acquise par ma propre ex-

perience d'armateur en general, et par mes relations

avec les autres armateurs.

Translation. My knowledge is gained from my

own experience as a ship-owner generally, and from

mv intercourse with other ship-owners.

To the fourth cross-interrogatory he saith :

Mon experience est basee sur la connaissance des

choses acquise par I'usage. Cela a etc la coutume

suivie par ma maison depuis les onze derniercs an-

nees, et par moimeme depuis treize ans.

Translation : My experience is based upc^n knowl-

edge of such things ac(|uired by general custom of

what is necessary and customary. It has been the

custom followed by my firm for the last 1 1 years, and

by myself since 13 years.

To the fifth cross interrogatory he saith:

Le calfatage est fait a la mer excepte dans les cir-
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Constances specialcs decritcs aiix ])aragTaphes 5 et 8

de rinterrogatoire direct, parce qu'il est proiivc par

I'experience que c'est la mcilleure facon de proceder.

Ce n'est pas line question de delai.

Translation: Caulking is done at sea exce])t in the

special circumstances described in answers to the

direct interrogatories 5 and 8, because it is found by

experience to be the best course which can l)e follow-

ed. It is not a matter of expedient.

To the sixth cross interrogatory he saith:

Ce n'est pas la coutume.

Translation : It is not the custom.

To the seventh cross-interrogatory he saith:

Je connais par ma propre experience quel equipage

et quel equipement sont necessaires pour un navire tel

que le Babin-Chevaye, pour un voyage a Portland,

Oregon, parnle Cap Horn, et je sais que le Babin-

Cheva3''e etait ainsi commande et equipe. Je connais

cela par la liste d'equipage avec lequel le navire est

parti, et par les informations que j'ai re cues sur

I'equipe ment du navire.

Translation: I know from my own experience

what crew and equipment are necessary for a ship

such as the Babin-Chevaye, for a voyage around Cape

Horn to Portland, Oregon, and I know that the Ba-

bin-Chevaye was so manned and equipped. I know

this from the crew list with which the vessel sailed

and from information I received of the vessel's equip-

ment.

HIPPOLYTE BUREAU.

Examination taken, reduced to writing and by the
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witness subscribed and sworn to this third day of

January, 1912.

LOUIS GOLDSCHMIDT,
Consul of the United States of America, Commis-

sioner.

RAOUL THOMAZEAU,
Sworn Interpreter.

Expenses in connection with execution of com-

mission:

Official fees $13.50 fr. 70.20

Other expenses:

Interpreter, Thomazeau's bill 40.00

Stenographer 30.00

Total fr $140.20

AMERICAN
CONSULAR

) SERVICE
,

(fee STAMPS

Filed April 9, 1912.

A. M. CANNON,
Clerk U. S. District Court.

[Stipulation.]

In the District Court of the United States for tlic

District of Oregon.

GEORGE H. C. MEYER, H. L. E. MEYER, JR., J.

W. WILSON and JOHN M. OUAILE, part-

ners as MEYER, WILSON and CO^^IPANY,

Libellants,

vs.
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THE BARK BABIN CHEVAYE,
Defendant,

BUREAU FRERES & BAILLERGEAU,
Claimant.

It is stipulated l)y and between the parties to the

above entitled cause, that the testimon}- of the wit-

nesses R. R. Baines, E. Meeuwissen, E. Garnuchot

and Lauwers, witnesses for defend-

ant and claimant, may be taken before any Notary

Public or United States Consul, resident at Antwerp,

in the Kingdom of Belgium, on the interrogatories

and cross interrogatories hereto annexed. That prior

to giving the testimony the said witnesses shall each

be duly sworn to tell the truth, the whole truth and

nothing but the truth, and that the testimon}^ of the

said witnesses, when certified by the officer taking

the same as aforesaid, to have been taken under oath

in manner and form as aforesaid, shall be received

ns evidence in this cause, subject to all objections en-

tered at the time when the testimony was offered, on

the ground of competency, relevancy or materiality,

all objections as to the manner of taking the same be-

ing hereby waived.

It is further stipulated that the testimony may be

taken by the aid of an interpreter, impartial and indif-

ferent between the parties, who shall be selected by

the officer taking the testimony.

It is further stipulated that the officer taking the

testimony may employ a stenographer to reduce the

same to writing, but each witness shall read or have

read to him the extended transcription of shorthand
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notes and shall sign the same.

WILLIAMS. WOOD & LINTHICUM,
Proctors for Libellants.

SNOW and McCAMANT,
Proctors for Defendant and Claimant.

In the District Court of the United States for the

Dhtrict of Oregon.

GEORGE H. C. MEYER, H. L. E. MEYER, JR., J.

W. WILSON and JOHN M. QUAILE, part-

ners as MEYER, WILSON and COMPANY,
Libellants,

vs.

THE FRENCH BARK "BABIN CHEVAYE,"
Defendant,

BUREAU FRERES & BAILLERGEAU,
Claimant.

To the Owners of the ''Babin Chevaye," and

To Messrs. Snow and McCamant, their proctors:

Please produce at the hearing of the witnesses

whose testimony is taken under stipulation hereto an-

nexed testimony showing when the Babin Chevaye

was last completely overhauled and her decks com-

pletely re-caulked, prior to any re-caulking done pre-

paratory to the voyage of February, 1909; also the

bills showing the amount expended on re-caulking her

main deck preparatory to the voyage in question, giv-

ing the amount of material used, the number of men

employed and the time employed.

WILLIAMS, WOOD & LINTHICUM,
Proctors for Libellants.
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DIRECT INTERROGATORIES TO BE PRO-
POUNDED TO THE WITNESS, R. R.

BAINES.

1. State your name, age, residence and occupa-

tion.

2. How long- has your occupation been as stated

in Interrogatory Number 1 and where have you been

located in the exercise of your occupation as afore-

said?

3. What experience have you had, if any, as a sea-

faring man ?

4. Are you familiar with the stowage of cargo on

French sailing vessels? If so, state how you have

became familiar with the usual and proper method of

such stowage.

5. Hov/ do French sailing vessels compare in con-

struction with British sailing vessels with reference

to the weight of their superstructure?

6. What, if any, difference does this make with

reference to the distribution proper to be made of the

cargo as between the hold and the between decks?

7. Is there any general rule applicable to French

sailing vessels with reference to the distribution of

cargo as between the hold and the between decks?

8. If there is such rule, let the witness state it.

9. Is such rule a rigid and inflexible rule or does

it vary with the construction of different sailing ves-

sels and with the character of the cargo?

10. Are you familiar with the French Bark Babin

Chevaye ?

11. Are you familiar with the stowage of the car-
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go upon the said vessel prior to her voyage from Ant-

werp, Belgium, to Portland, Oregon, beginning on

the 16th of February, 1909?

12. State how you become familiar therewith.

13. State how many tons of cargo were stowed in

the lower hold on the said voyage and of what the

cargo so stowed consisted. State fully.

14. State how many tons of cargo were stowed in

the between decks on the said voyage and of what the

same consisted. State fully.

15. State fully any other facts within your knowl-

edge with reference to the stowage of the said cargo

and the protection of the same.

16. Do you remember the condition of the iron

and the steel carried by the said vessel at the time

when it was received for loading in the said ship?

17. What was the condition of the iron and steel

with reference to rust?

18. What was the cause of the condition as afore-

said?

19. What was the condition of the weather at the

time when the iron and steel reached the dock for

loading on the Babin Chevaye?

20. What examination did you make of the Babin

Chevaye prior to her voyage from Antwerp in Feb-

ruary, 1909? State fully.

21. What did you find on such examination with

reference to the decks of the vessel?

22. What did you find with reference to the stan-

chions and rivets?

23. State generally what was the condition of the
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vessel with reference to seaworthiness at the time

when you made such examination.

24. What is the Bureau Veritas?

25. What is the practice of the Bureau Veritas

with reference to the examination of a vessel hefore

approving- of her for marine insurance?

26. Who was the local representative of the Bu-

reau Veritas at Antwerp in February, 1909?

27. What, if any, examination did he make of the

Babin Chevaye to your knowledge? State fully any

facts within your knowledge with reference to the

thoroughness of such examination?

28. What, if any, repairs or renewals were made

on the Babin Chevaye at Antwerp prior to her voy-

age beginning February 16, 1909? State fully.

29. State under what deck the cargo of the Babin

Chevaye was stowed.

30. Was any of the same stowed under the poop

deck?

31. Was it possible for leakage in the poop deck

to damage the cargo of the Babin Chevaye?

32. Is it usual to do caulking on the poop deck

during the voyage?

ZZ. Are there any reasons for caulking the poop

deck on the voyage rather than in port?

34. State your opinion with reference to the equip-

ment of the Babin Chevaye for her said voyage begin-

ning February 16, 1909.

35. State whether she was properly manned for

such voyage.

36. State whether she was furnished with the nee-
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essary supplies.

37. State any other facts in your knowledge ma-

terial to the issues in this case.

In the District Court of the United States for the

District of Oregon.

GEORGE H. C. MEYER, H. L. E. MEYER, JR., J.

W. WILSON and JOHN M. QUAILE, part-

ners as MEYER, WILSON & COMPANY,
Libellants,

vs.

THE FRENCH BARK "BABIN CHEVAYE,"
Defendant,

BUREAU FRERES & BAILLERGEAU,
Claimant.

CROSS INTERROGATORIES TO BE PRO-
POUNDED TO THE WITNESS, R. R.

BAINES.

1. If you state that there is a difference between

British and French vessels as to weight of super-

structure, state in what particular portions of the sup-

erstructure the difference arises ; describe precisely

what the difference is, if you have not done so, and

state whether this difference is general and will be

found in every French sailing ship as contrasted with

every British sailing ship?

2. If you say that there is a rule for the stowage of

cargo in French sailing vessels with reference to the

distribution of cargo as between the hold and the

'tv/een decks, state the rule in the most definite terms

in which it can be stated.

3. Would the rule be the same for a cargo com-
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posed wholly of lumber as for a cargo composed whol-

ly of pig iron or steel rails?

4. Would the rule be the same for the stowage of

a cargo of cotton ])ales as compared with a cargo of

copper ores?

5. Would the rule be the same for the stowage of a

cargo of coal as compared with the stowage of a car-

go of flour?

6. Would the rule be the same for the stowage

of a cargo of all of one commodity as for the stowage

of a general or mixed cargo of various commodities?

7. Would the rule be the same for a ship which

naturally—that is to say, empty and without ballast,

—was tender or cranky as compared to a vessel which

in the same condition was stiff?

8. Would the rule be the same for a vessel which

answered her helm better when she was down by the

head as it would be for a vessel that steers better if

down by the stern ?

9. Would the rule be the same for a vessel which

made better weather by being down by the stern as it

would for a vessel which made better weather by be-

ing down by the head?

10. Would the rule be the same for a vessel that

made better speed on an even keel as it would for a

vessel which made better speed when being down by

the stern?

11. State fully how the rule, if there be such a rule,

is applied in practice.

12. If you state you are familiar with the stow-

age of the cargo of the Babin Chevaye on her voy-
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age from Antwerp to Portland, Oregon, beginning

the 16th of February, 1909, state whether you were

personally present at all hours and at all times and

personally inspected the stowage of such cargo.

13. If 3^ou state that you were present during the

entire time of the stowage of the cargo^ state whether

the master of the Babin Chevaye was also present

during such entire period, or state when he was pres-

ent and supervising the stowage.

14. If 3'^ou state that the iron or steel carried by the

vessel at that time was rusty when received for load-

ing in the ship, state whether it was fresh water rust

or salt water rust.

15. State whether the rust was flaky or a mere

powder over the surface.

16. State, if you know, what was the occasion of

the rust.

17. Where was the iron and steel in question stow-

ed prior to its being put into the hold of the ves-

sel?

18. How long was the iron or steel exposed to the

weather, if at all, before it was put into the hold of

the vessel?

19. 'Question 23 is objected to as calling for a con-

clusion of fact and law.

20. When did you commence the examination of

the Babin Chevaye prior to her voyage from Antwerp

to Portland, Oregon, in February, 1909? Give the

date and the hour.

21. When did you conclude the examination?

Give the day and the hour.
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22. State how many hours altogether you were

occupied in making the examination.

23. State what means 3'ou ado])tecl for testing the

stanchions and rivets.

24. State whether the vessel had recently been re-

painted or seemed to be recently re-painted.

25. State whether the rivet heads were covered

with paint.

26. State whether the stanchion joints were cov-

ered with paint.

27. Which decks of the vessel did you examine at

this time?

28. Who asked you to inspect the vessel?

29. What was the occasion of the inspection ; for

what purpose was it made?

30. If you state that the local representative of

Bureau \'eritas at Antwerp made an examination

of the Babin Chevaye, state why he made it, if you

know, and at whose request.

31. State for what purpose he made it—whether

to qualify the vessel for marine insurance or not.

32. Were you present with him during the entire

time of his inspection?

33. If not, state how much of his inspection you

are acquainted with from your own personal observa-

tion.

34. What decks of the vessel did you examine?

35. State just how long you were on the examina-

tion and how it was made.

36. What decks of the vessel did he examine?

Z7. State how he conducted the examination and
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how long he was at it.

38. Was your examination and was his examina-

tion made with special reference to the seaworthiness

of the vessel in classing her for marine insurance?

39. Have you any interest in the Babin Chevaye?

If so state what it is.

40. Who employs you generally?

41. Who pays you?

42. AVho employed you and paid you for whatever

inspection you made of the Babin Chevaye or her

stowage? State facts fully.

43. If you state that repairs or renewals were

made on the Babin Chevaye prior to its voyage state

why they were made and state particularly the time

employed and the manner in which they were made.

44. If you say that it was not possible for leakage

in the poop deck to damage the cargo of the Babin

Chevaye state particularly why not. Give a full ex-

planation.

45. What is the purpose of the poop deck?

46. Is it necessary it should be water tight and

seaworthy?

47. Question 31 is objected to as calling for a

conclusion.

48. Question 32 is objected to as irrelevant and

immaterial.

49. Question Z?> is objected to as irrelevant and

immaterial.

50. If }'ou say it is usual to calk a poop deck dur-

ing the voyage, state also whether it is usual to do any

other deck caulking during the voyage. If so, what

caulking?



Barque "Bahin Chevaye" 251

51. Have you ever known the main deck to be re-

caulked after the commencement of a voyage?

52. If you say you have known such re-caulking to

be done state the facts and circumstances.

53. Is it not true that vessels prefer to do their

own deck re-caulking during the voyage with their

own crew, to save expense?

54. Questions 34, 35 and 36 are objected to as in-

competent, irrelevant and immaterial.

55. If you state the Babin Chevaye was properly

manned and properly equipped and furnished with the

necessary supplies, state on what facts you base your

conclusion in each case.

56. State how you know the facts on which you

base your conclusion in each case.

57. Give what you consider the proper equipment

for such a vessel as the Babin Chevaye on a voyage

around the Horn from Antwerp to Portland.

58. Give what you consider the necessary sup-

plies for such a voyage.

59. Give what you consider a proper crew.

60. Give the ratings of the crew and their duties.

61. Do you know how much time was expended,

if any, in re-caulking the main deck of the Babin

Chevaye preparatory to this voyage?

62. Do you know how many men were employed?

63. Do you know how long a time they were em-

ployed?

64. Do you know how much material was used?

65. Will you procure, if it has not already been at-

tended to, from the owners of the Babin Chevaye, or
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their agents, the itemized statement and bills for ma-

terial and labor expended in re-caulking the main

deck of the Babin Chevaye preparatory to this voy-

age?

66. Were the decks of the Babin Chevaye com-

pletely overhauled and re-caulked preparatory to this

voyage ?

67. Do you know or can you produce any record

showing when the Babin Chevaye was last complete-

ly overhauled and her main deck entirely re-caulked

prior to this voyage commencing February, 1909?

/;/ ilic District Court of the United States for the

District of Oregon.

GEORGE H. C. MEYER, H. L. E. MEYER, JR., J.

W. WILSON and JOHN M. QUAILE, part-

ners as MEYER, WILSON and COMPANY,
Libellants,

vs.

THE BARK "BABIN CHEVAYE,"
Defendant,

BUREAU FRERES & BAILLERGEAU,
Claimant.

DEPOSITION OF WITNESS PRODUCED,
SWORN AND EXAMINED THE SIXTH DAY
OF SEPTEMBER A. D., ONE THOUSAND NINE
HUNDRED AND ELEVEN, AT THE AMERL
CAN CONSULATE GENERAL AT ANTWERP,
BELGIUM, UNDER AND BY VIRTUE OF A
COMMISSION ISSUED OUT OF THE DIS-

TRICT COURT OF THE UNITED STATES
FOR THE DISTRICT OF OREGON, IN A CER-



Barque ''Bctbin Chevaye" 258

TAIN CAUSE THEREIN DEPENDING AND
AT ISSUE BETWEEN GEORGE H. C. MEYER,
H. L. E. MEYER, JR., J. W. WILSON AND JOHN
M. QUAILE, PARTNERS AS MEYER, WILSON
AND COMPANY, LIBELLANTS, AND THE
BARK '^BABIN CHEVAYE," DEFENDANT,
AND BUREAU & BAILLERGEAU, CLAIMANT,
AS FOLLOWS:

R. R. BAINES, AGED 65 YEARS AND UP-

WARDS, RESIDING AT ANTWERP, BELGIUM,
BEING DULY AND PUBLICLY SWORN PUR-
SUANT TO THE DIRECTIONS HERETO AN-
NEXED, AND EXAMINED ON THE PART OF
THE DEFENDANT AND CLAIMANT, DOTH
DEPOSE AND SAY AS FOLLOWS:
FIRST—TO THE FIRST INTERROGATORY
HESAITH:
R. R. BAINES, 65 years of age, Antwerp, Marine

Surveyor.

SECOND—TO THE SECOND INTERROGA-
TORY HE SAITH:
Ten years, Antwerp.

HARRY TUCK SHERMAN,
Commissioner.

THIRD—TO THE THIRD INTERROGATORY
HE SAITH:
Five years as sailor, 4 years as certificated officer in

sailing ships on foreign voyages, 4 years as officer in

steamers and 22 years as Master in steamers in for-

eign and general trades.

FOURTH—TO THE FOURTH INTERROGA-
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ORY HE SAITH:
Yes, by experience, having' for many years been en-

gaged ver}' frequently in superintending the loadinp'

of such and other ships, and in this way and with n-^y

general experience I am well acquainted with such

stowage.

FIFTH—TO THE FIFTH INTERROGATORY
HE SAITH:
French built vessels generally have much more

space covered in above the main deck and more mas-

sively constructed than in British built vessels and

their iron vrork is as a rule heavier than that of the

latter. Some have a continuous upper or spar deck

from stem to stern, others long poops and forecastles

and carry their boats and spare spars above these sup-

erstructures, whereas the British built vessels gen-

erally carr}' their spars on the main deck.

SIXTH—TO THE SIXTH INTERROGATORY
HE SAITH:
A vessel with a lot of superstructural weight say

60 tons Vv'ould require considerably less weight on

her tween decks as compared to one with less top-

weight. Perhaps 100 tons less on tween decks.

SEVENTH—TO THE SEVENTH INTERROG-
ATORY HE SAITH:
No rule.

EIGHTH—TO THE EIGHTH INTERROGA-
TORY HE SAITH:
No. rule.

NINTH—TO THE NINTH INTERROGATORY
HE SAITH:
Tlic amount of w^eight to be carried on tween decks
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varies accordini^- to her structure, stiffness when
HARRY TUCK SHERMAN,

Commissioner,

without cargx), the nature of the carg-o to he carried

and whether she is full built or with fine ends.

TENTH—TO THE TENTH INTERROGATORY
HESATTH:
I remember her loading- in Antwerp and taking

stiffening on board on the 5th, January 1909.

ELEVENTH—TO THE ELEVENTH INTER-
ROGATORY HE SAITH:
Yes, I superintended the stowage.

TWELFTLI—TO THE TWELFTH INTERROG-
ATORY HE SAITH:
By daih' visits to the ship's hold.

THIRTEENTH—TO THE THIRTEENTH IN-

TERROGATORY HE SAITH:
Mr. Meeuwissen has record of the details. T be-

lieve there was somewhere about 2030 tons stowed in

the lower hold.

FOURTEENTH—TO THE FOURTEENTH IN-

TERROGATORY HE SAITH:
I believe there was somewhere about 954 tons stow-

ed on the tween deck; Mr, Meeuwissen can give the

details.

FIFTEEN—TO THE FIFTEENTH INTERROG-
ATORY HE SAITH:
She was stowed by a good firm of stevedores and

new dry wood was used. It came along in Winter

weather, when mist, fog and snow fell and also some

fine days. The iron would attract all the moisture of

the atmosphere and soon lose its blue appearance.
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SIXTEENTH—TO THE SIXTEENTH INTER-
ROGATORY HE SAITH:

Yes. The iron rods for stiffening came by rail and

the snow had to be cleared from them to sling them

and also wet, misty weather was prevalent; some

iron plates had the snow swept off them prior to be-

ing- taken on board. Some fine weather also came

along, some iron girders were stacked on open quay

and loaded from there. It was Winter weather.

SEVENTEENTH—TO THE SEVENTEENTH
INTERROGATORY HE SAITH:

The usual condition of new iron when subjected to

HARRY TUCK SHERMAN,
Commissioner.

snow and rain since leaving the Factory or Works.

EIGHTEENTH—TO THE EIGHTEENTH IN-

TERROGATORY HE SAITH

:

Inclement weather and the nature of the metal.

NINETEENTH—TO THE NINETEENTH IN-

TERROGATORY HE SAITH:

Variable weather, snow, fog, misty Winter weath-

er. My records say; 4th January fog, 6th, fine dull;

7th, dry; 8th, dull, damp; 9th. fine dry, 10th. fine,

25th. fine, frost, 27th. Jan., fine, 29th. fine light frost,

30th. snow and sunshine. February 1st fine snow on

ground, 2nd fine, 3rd rain, 4th fine, 5th S. W. driz-

zle, 6th fine. February 10th fine dull, 11th fine dry,

12th. frost, 13th frost, 14th. fine dry dull, 15th. dull

damp.

TWENTIETH—TO THE TWENTIETH IN-

TERROGATORY HE SAITH:
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I went clown her hold, gave instructions to the Cap-

tain to have her hold swept clean of nitrate, to have

her bilges baled out dry and plenty new dry dunnage

on board ready for the stiffening and recommended

to stop the beginning of the stiffening and clean more

extensively, wdiich was done, men working extra

hours for that purpose and then using plenty dry saw-

dust over the wooden flooring, his was well done. I

also at various times when in the hold looked round

for evidences of leakage by the decks or for anything

out of order.

TWENTY-FIRST—TO THE TWENTY-FIRST
INTERROGATORY HE SAITH:

I found her decks tight from below and on deck I

W'as on the look out for any suspicious places or signs

but found her caulking good, the decks generally in

goo dcondition.

good condition.

TWENTY-SECOND—TO THE TWENTY-SEC-
OND INTERROGATORY HE SAITH:

I found nothing wrong with stanchions and no riv-

ets in them deficient.

TWENTY-THIRD—TO THE TWENTY-THIRD
INTERROGATORY HE SAITH:

HARRY TUCK SHERMAN,
Commissioner.

She was in good condition and appeared to be thor-

oughly seaworthy.

TWENTY-FOURTH — TO THE TWENTY-
FOURTH INTERROGATORY HE SAITH:

An association for the classification of sea going-

vessels and other purposes.
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TWENTY-FIFTH—TO THE TWENTY-FIFTH
INTERROGATORY HE SAITH:
The Bureau V^eritas have their own Surveyors and

their own Rules and see that the vessels classed by

them are maintained in good and seaworthy condi-

tion.

TWENTY-SIXTH—TO THE TWENTY-SIXTH
INTERROGATORY HE SAITH:

Gustave Lauwers, inspector and E. Garnuchot, ex-

pert.

TWENTY-SEVENTH — TO THE TWENTY
SEVENTH INTERROGATORY HE SAITH:

I am unaware of wdiat examination the B. V. sur-

veyor made.

TW^ENTY-EIGHTH — TO THE TWENTY-
EIGHTH INTERROGATORY HE SAITH:

The owners or Master or ship repairers know this, I

do not.

TWENTY-NINTH—TO THE TWENTY-NINTH
INTERROGATORY HE SAITH:

Under the Main deck.

THIRTIETH—TO THE THIRTIETH INTER-

ROGATORY HE SAITH:

No.

THIRTY-FIRST—TO THE THIRTY-FIRST IN-

TERROGATORY HE SAITH:

This question is already answered The answer is :-

No, unless the main deck leaked.

THIRTY-SECOND —TO THE THIRTY-SEC-
OND INTERROGATORY HE SAITH:
Yes.
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THIRTY-THIRD—TO TtlE THIRTY-THIRD
INTERROGATORY HE SAITH:
Yes. In the trades an excellent opportunity to

caulk this or an}^ other deck is availed of and as a

rule is only done when the weather is fine. It is quite

HARRY TUCK SHERMAN,
Commissioner,

customary in all vessels to caulk wooden decks at

sea.

THIRTY-FOURTH — TO THE THIRTY-
FOURTH INTERROGATORY HE SAITH:
As far as I could see, the vessel was in every way

equipped for the voyage, but this was not in my prov-

ince.

THIRTY-FIFTH—TO THE THIRTY-FIFTH
INTERROGATORY HE SAITH:
The Captain and owners would no doubt be in ac-

cordance with French laws appertaining to ship-

ping.

THIRTY^-SIXTH—TO THE THIRTY-SIXTH
INTERROGATORY HE SAITH

:

I do not know.

THIRTY-SEVENTH—TO THE THIRTY-SEV-
ENTH INTERROGATORY^ HE SAITH:

I objected to using dunnage wood that had been

used for nitrate and had new dry wood supplied and

used plenty of it in case the iron stiffening which con-

sisted of long bundles of bars about 3-16" or 1-4" di-

ameter should turn out unsatisfactorily, and as the

ship had web frames every 24' or so, the iron could

not touch the sides of the vessel, but was supported
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between these frames and spaces by stout, dry wood
and afterwards some pig iron was put in here and

there also to support it in case the wood ceded.

Rail cargoes—complete—laden and secured as per

my instructions under my supervision have arrived

round the Capes without giving any bother during

the voyage and the ships have been comfortable.

CROSS INTERROGATORIES.
FIRST—TO THE FIRST CROSS-INTERROGA-
TORY HE SAITH:
French built vessels generally have much more

space covered in above the main deck and more mas-

sively constructed than in British built vessels and

their iron work is as a rule heavier than that of the

latter. Some have a continuous upper and spar deck

HARRY TUCK SHERMAN,
Commissioner.

from stem to stern, others long poops and forecastles

and carry their boats and spare spars above these sup-

erstructures, whereas the British built vessels gener-

ally carry their spars on the main deck. A vessel with

a lot of superstructural weight of say 60 tons would
require considerably less weight on her tween decks

as compared to one with less topweight, perhaps 100

tons less on the tween decks. The amount of weight

to be carried on the tween decks of a sailing vessel

varies according to her structure, stiffness when with-

out ballast or cargo, the nature of the cargo to be

carried, whether she is full built or with fine ends,

and also to the nature of her rigging &c as to whether

she is what is termed "lofty" rigged, or "snugly" rig-

ged and sparred.
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SECOND—TO THE SECOND CROSS-INTER-
ROGATORY HE SAITH:
There is no rule. Experience of the vessel's behav-

ior at sea would form a basis for future guidance.

THIRD—TO THE THIRD CROSS-INTERROG-
ATORY HE SAITH:
It is impossible to say without knowing the nature

of the respective cargoes.

FOURTH—TO THE FOURTH CROSS-INTER-
ROGATORY HE SAITH:
It is impossible to say without knowing the nature

of the respective cargoes.

FIFTH—TO THE FIFTH CROSS-INTERROG-
ATORY HE SAITH:
It is impossible to say without knowing the nature

of the respective cargoes.

SIXTFI—TO THE SIXTH CROSS-INTERROG-
ATORY HE SAITH:
It is impossible to say without knowing the nature

of the respective cargoes.

SEVENTH—TO THE SEVENTH CROSS IN-

TERROGATORY HE SAITH:
It is impossible to say without knowing the nature

HARRY TUCK SHERMAN,
Commissioner.

of the respective cargoes.

EIGHTH—TO THE EIGHTH CROSS-INTER-

ROGATORY HE SAITH:
It is impossible to say without knowing the nature

of the respective cargoes.

NINTH—TO THE NINTH CROSS-INTERROG-
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ATORY HE SAITH:
It is impossible to say without knowing' the nature

of the respective cargoes.

TENTH—TO THE TENTH CROSS-INTERROG-
ATORY HE SAITH:
It is impossible to say without knowing the nature

of the respective cargoes.

ELEVENTH—TO THE ELEVENTH CROSS-IN-
TERROGATORY HE SAITH:
There is no rule, see answer to question No. 2.

TWELFTH—TO THE TWELFTH CROSS-IN-

TERROGATORY HE SAITH:

No, I was not present on all occasions and all hours,

but I inspected the loading from time to time. Sev-

eral days during drydocking, waiting for berth and or

cargo she did not receive any cargo.

THIRTEENTH — TO THE THIRTEENTH
CROSS-INTERROGATORY HE SAITH:

I kept no records of when the Master came into

the hold.

FOURTEENTH — TO THE FOURTEENTH
CROSS-INTERROGATORY HE SAITH:
The iron in a general way seemed to have recently

come from the mills and being wet with mist and

snow most likely had never been in contact with salt

water.

FIFTEENTH—TO THE FIFTEENTH CROSS-
INTERROGATORY HE SAITH:
It appeared to me that it was more likely to become

rusty tjian actually rusty.

SIXTEENTH—TO THE SIXTEENTH CROSS-



Barque ''Bahin Chevaye" 263

INTERROGATORY HE SAITH:
Sec my reply to question No. 14 .

SEVENTEENTH—TO THE SEVENTEENTH
CROSS-INTERROGATORY HE SAITH:

HARRY TUCK SHERMAN,
Commissioner.

Some came direct from railway waggons to the ves-

sel's hold, some was unladen on the quay and lay in

the open till convenient to ship,, or for other pur-

poses.

EIGHTEENTH — TO THE EIGHTEENTH
CROSS-INTERROGATORY HE SAITH:
I do not know.

NINETEENTH — TO THE NINETEENTH
CROSS-INTERROGATORY HE SAITH:
Nil.

TWENTIETH—TO THE TWENTIETH CROSS-
INTERROGATORY HE SAITH:
When authorized I went and inspected her holds

on 29th December and found she was not ready to re-

ceive stiffening and required sweeping.

4th January saw her again and told them to sweep

again and use sawdust and began loading iron 5th

January, 1909.

TWENTY-FIRST—TO THE TWENTY-FIRST
CROSS-INTERROGATORY HE SAITH:
When the vessel was loaded and finished on Feb-

ruary 15th and sailed 16th via Cherbourg.

TWENTY-SECOND—TO THE TWENTY-SEC-
OND CROSS-INTERROGATORY HE SAITH:

Whenever about the vessel I looked for faults, but
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cannot state the number of hours.

TWENTY-THIRD—TO THE TWENTY-THIRD
CROSS-INTERROGATORY HE SAITH:
I looked at them.

TWENTY-FOURTH — TO THE TWENTY-
FOURTH CROSS-INTERROGATORY HE
SAITH:
I have no note of this and do not remember.

TWENTY-FIFTH—TO THE TWENTY-FIFTH
CROSS-INTERROGATORY HE SAITH:

I do not remember.

TWENTY-SIXTH—TO THE TWENTY-SIXTH
CROSS-INTERROGATORY HE SAITH:

Same as to question No. 25. I always look at stan-

chions and their rivets especially in the way of No. 2

hatchway and look for faults in the ladder stanchions

HARRY TUCK SHERMAN,
Commissioner,

before attempting to use them in going down the

hold.

TWENTY-SEVENTH — TO THE TWENTY-
SEVENTH CROSS-INTERROGATORY HE
SAITH:
Whenever and wherever the main deck was clear,

I would look at the seaming and if any place looked

suspicious would try it with my knife, and where cov-

ered with crevv-'s quarters would get inside and see

whether the seams were well filled.

TWENTY-EIGHTH — TO THE TWENTY-
EIGHTH CROSS-INTERROGATORY HE
SAITH:
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The previous captain who was succeeded l)y Le-

beaupin.

TWENTY-NINTH—TO THE TWENTY-NINTH
CROSS-INTERROGATORY HE SAITH:
To ascertain whether the vessel's hold was ready

and fit to commence takin<^- in her stiffening and to re-

port to the Captain the result of my examination.

THIRTIETH—TO THE THIRTIETH CROSS-
INTERROGATORY HE SAITH:
I do not know.

THIRTY-FIRST — TO THE THIRTY-FIRST
CROSS-INTERROGATORY HE SAITH:
I do not know.

THIRTY-SECOND — TO THE THIRTY-SEC-
OND CROSS-INTERROGATORY HE SAITH:
No, I simply sav/ him there.

THIRTY-THIRD—TO THE THIRTY-THIRD
CROSS-INTERROGATORY HE SAITH:
I did not interest myself in his inspection.

THIRTY-FOURTH — TO THE THIRTY-
FOURTH CROSS-INTERROGATORY HE
SAITH:
The main deck, see my reply to question No. 27.

THIRTY-FIFTH—TO THE THIRTY-FIFTH
CROSS-INTERROGATORY HE SAITH:

See my reply to question No. 27.

THIRTY-SIXTH—TO THE THIRTY-SIXTH
CROSS-INTERROGATORY HE SAITH:

I cannot say; presumably all.

THIRTY-SEVENTH—TO THE THIRTY-SEV-
ENTH CROSS-INTERROGATORY HE
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SAITH

:

I cannot say.

HARRY TUCK SHERMAN,
Commissioner.

THIRTY-EIGHTH — TO THE THIRTY-
EIGHTH CROSS-INTERROGATORY HE
SAITH:
My examination was made more particularly in

order to be conscientiously enabled to certify that

her caulking was good and her decks tight for the

intended voyage. I was instructed in order to make

sure that the vessel was thoroughly seaworthy before

her voyage as to stowage of cargo.

The B. V. Surveyor can reply for himself. I believe

he would be interested as to whether she was entitled

to retain her character in the B. V. books.

THIRTY-NINTH—TO THE THIRTY-NINTH
CROSS-INTERROGATORY HE SAITH:

No financial interest or any interest besides seeinr-

her as per my intended report and that she may make

a safe voyage and be comfortably laden.

FOURTIETH—TO THE FOURTIETH CROSS-

INTERROGATORY HE SAITH:

Generally the Captain, sometimes the owners.

FOURTY-FIRST — TO THE FORTY-FIRST
CROSS-INTERROGATORY HE SAITH:

The Captain, who follovs-ed the Captain who arrived

home witli the vessel.

FORTY-SECOND—TO THE FORTY-SECOxND
CROSS-INTERROGATORY HE SAITH:

The Captain paid me the fee of 90— , when I hand-
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ed him the Certificate of stowa.^-e and condition of

ship, Tiftcr completion of the loading. His predeces-

fov engaged me.

FORTY-THIRD — TO THE FORTY-THIRD
CROSS-INTERROGATORY HE SAITH:
I have no records of repairs or renewals. If any,

the owner would know.

FORTY-FOURTH—TO THE FORTY-FOURTH
CROSS-INTERROGATORY HE SAITH:

I refer to my sketch which I hand in marked (Ex-

hibit C).

The poop deck is the deck marked A.

Tlie main deck is the deck marked B.

.Any leakage through A, would interfere with the

comfort of the Captain and officers, and damage sails

and stores. The deck B. under the poop deck being

HARRY TUCK SHERMAN,
Commissioner.

not exposed to the weather maintains the caulking

much longer than the deck where no superstructure

exists.

FORTY-FIFTH — TO THE FORTY-FIFTH
CROSS-INTERROGATORY HE SAITH:

To shelter the Captain and officers and their cabins

and bedding, their dining room and saloon ; also to

shelter the sail repairing and storing room, some of

the stores, and to afford surplus buoyancy, to make

the ship less liable to pooping seas, and to afford a

commanding position for maneuvering the vessel. Al-

so to count for bounty purposes. The poops of Brit-

ish built vessels are generally proportionally much

less than in French built vessels.
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FORTY-SIXTH — TO THE FORTY-SIXTH
CROSS-INTERROGATORY HE SAITH:

Certainly.

FORTY-SEVENTH — TO THE FORTY-SEV-
ENTH CROSS-INTERROGATORY HE
SAITH:

FORTY-EIGHTH—TO THE FORTY-EIGHTH
CROSS-INTERROGATORY HE SAITH:

FORTY-NINTH — TO THE FORTY-NINTH
CROSS-INTERROGATORY HE SAITH:

FIFTIETH—TO THE FIFTIETH CROSS-IN-

TERROGATORY HE SAITH:

Quite customary in sailors and steamers to caulk

any parts of any deck, which after passing through

stormy latitudes may show that it is necessary or ad-

visable so to do.

The caulking done at sea is generally well done by

the ship's carpenter and in fine weather only and bet-

ter done than when in port when contracts cause the

work to be hurried.

FIFTY-FIRST—TO THE FIFTY FIRST CROSS-

INTERROGATORY HE SAITH:

Yes.

FIFTY-SECOND — TO THE FIFTY-SECOND
CROSS-INTERROGATORY HE SAITH:
Seldom is a voyage made but a supply of necessary

stores is shipped for the purpose and used in the fine

weather of the voyage. It is a general custom.
^ HARRY TUCK SHERMAN,

Commissioner.
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FIFTY-THIRi:) — TO THE FIFTY-THIRD
CROSS-INTERROGATORY HE SAITH:
They have their crew and must keep them employ-

ed profitably and avail themselves of fine weather to

keej) ship in repair. Same may be said of repairing

sails and of course they make what economies they

can and get better results.

FIFTY-FOURTH—TO THE FIFTY-FOURTH
CROSS-INTERROGATORY HE SAITH:

FIFTY-FIFTH—TO THE FIFTY-FIFTH CROSS
INTERROGATORY HE SAITH:
Captain and owners know these facts. I do not.

FIFTY-SIXTH—TO THE FIFTY-SIXTH CROSS
INTERROGATORY HE SAITH:
I do not know.

FIFTY-SEVENTH—TO THE FIFTY-SEVENTH
CROSS-INTERROGATORY HE SAITH:
I have never considered this matter and suggest

that the owners and Captain are best judges from

their experience of other similar vessels.

FIFTY-EIGHTH—TO THE FIFTY-EIGHTH
CROSS-INTERROGATORY HE SAITH:
Purely an owners question.

FIFTY-NINTH — TO THE FIFTY-NINTH
CROSS-INTERROGATORY HE SAITH:

My reply is the same as to question No. 58.

SIXTIETH—TO THE SIXTIETH CROSS-IN-

TERROGATORY HE SAITH:

My reply is the same as to question No. 58.

SIXTY-FIRST—TO THE SIXTY-FIRST CROSS
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INTERROGATORY HE SAITH

:

No.

SIXTY-SECOND—TO THE SIXTY-SECOND
CROSS-INTERROGATORY HE SAITH:
No.

SIXTY-THIRD — TO THE SIXTY-THIRD
CROSS-INTERROGATORY HE SAITH:

No.

SIXTY-FOURTH—TO THE SIXTY-FOURTH
CROSS-INTERROGATORY HE SAITH:

No.

HARRY TUCK SHERMAN,
Commissioner.

SIXTY-FIFTH—TO THE SIXTY-FIFTH CROSS
INTERROGATORY HE SAITH:

This is not my province.

SIXTY-SIXTH—TO THE SIXTY-SIXTH CROSS
INTERROGATORY HE SAITH:
Not to my knowledge.

STXTY-SEVENTH — TO THE SIXTY-SEV-

ENTH CROSS-INTERROGATORY HE
SAITH:
I do not know.

R. R. BAINES,

KINGDOM OF BELGIUM,
PROVINCE OF ANTWERP,
AMERICAN CONSULATE GENERAL—ss.

THIS IS TO CERTIFY THAT I, HARRY
TUCK SHERMAN VICE CONSUL GENERAL
OF THE UNITED STATES OF AMERICA, IN

THE CITY OF ANTWERP, KINGDOM OF BEL-
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GIUM BY VIRTUE OF THE FOREGOING COM-
MISSION TO BE DIRECTER, CAUSED TO
ABOVE NAMED R. R. BAINES, APPEARING
FOR THE DEFENDANT THEREIN MENTION-
ED, TO COME BEFORE ME IN THE UNITED
STATES CONSULATE GENERAL IN SAID
PROVINCE OF ANTWERP ON THE SIXTH
DAY OF SEPTEMBER, A. D., 1911, AND THAT
THE FOREGOING DEPOSITION SUBSCRIBED
BY SAID DEPONENT WAS TAKEN BE-

FORE ME AT, THE UNITED STATES
CONSULATE GENERAL, IN SAID PROV-
INCE OF ANTWERP, ON THE DATE
LAST NAMED, BETWEEN THE HOURS
OF TEN O'CLOCK A. M. AND SIX O'CLOCK
P. M. ON SAID DAY, AND THE SAME WAS BY
ME REDUCED TO WRITING. THAT BEFORE
PROCEEDING TO THE EXAMINATION THAT
SAID DEPONENT WAS BY ME DULY^ SWORN
TO TELL THE TRUTH, THE WHOLE TRUTI;^,

AND NOTHING BUT THE TRUTH, IN AN-
SWER TO THE SEVERAL INTERROGATOR-
IES AND CROSS-INTERROGATORIES AN-
NEXED, AND THEREUPON HE MADE AND
GAVE THE FOREGOING ANSWERS. THAT
TLIE SAID DEPOSITION WHEN COMPLETED
WAS BY ME READ TO SAID DEPONENT, AND
THE SAME WAS THEREUPON BY HIM IN MY
PRESENCE SUBSCRIBED.

HARRY TUCK SHERMAN,
Commissioner.
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IN TESTIMONY WHEREOF I HEREUNTO
SET MY HAND AND THE SEAL OF THE SAID
CONSULATE GENERAL OF THE UNITED
STATES OF AMERICA, THIS SIXTH DAY OF
SEPTEMBER, 19n.

HARRY TUCK SHERMAN,
AMERICAN VICE CONSUL GENERAL,

COMMISSIONER.
Filed Apr. 9, 1912.

A. M. CANNON,
Clerk U. S. District Court.
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DIRECT INTERROGATORIES TO BE PRO-
POUNDED TO TPIE WITNESS, E.

MEEUWISSEN.
1. State your name, age, residence and occupa-

tion.

2. How long has your occupation been as above

stated?

3. What experience have you had in the stowage

of vessels ?

4. Are you familitr with the French Bark Babin

Chevaye ?

5. Do you remember the loading of the said ves-

sel prior to her voyage from Antwerp to Portland,

which voyage began on the 16th of February, 1909?

6. Did you have any duties in connection with the

loading of the said vessel at that time?

7. What were those duties?

8. Have you prepared a sketch showing the dis-

tribution of the cargo of the said vessel?

9. If the witness answer the last question in the

affirmative, then let him state when such sketch was

prepared and from what data.

10. If the witness has answered Interrogatory 8

in the affirmative, then let him annex the sketch re-

ferred to, to his deposition and mark the same Ex-

hibit "A".

11. State what portion of the cargo was loaded

in the lower hold and the weight of each portion so

loaded.

12. State what portion of the cargo was loaded

in the between decks and the weight of each portion

so loaded.
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13. What was done to hold the cargo in place and

to protect it from damage because of the roHing of

the vessel?

14. State your opinion of the stowage of the ves-

sel, as to whether it was a proper and careful case of

stowage.

15. Under what deck was the cargo stowed?

16. Was any portion thereof stowed under the

poop deck?

17. If the main deck was tight and staunch could

leakage in the poop deck have damaged the cargo of

the Babin Chevaye on the voyage aforesaid?

18. In the light of your experience, what is your

opinion with reference to the distribution of the cargo

of the Babin Chevaye between the lower hold and the

between decks?

19. Did you make any record from day to &c.:

while the cargo of the Babin Chevaye was stowed pri-

or to her voyage beginning February 16, 1909?

20. If the witness answer the last question in the

affirmative, then let him produce such record before

the officer taking this deposition and let him annex

a true transcript and copy thereof to the deposition

and mark the same "Exhibit B."

21. If the witness has produced such record and

made a copy thereof, as requested, then let him say

in whose possession the said record has been since

February, 1909.

22. What was the condition of the plate iron load-

ed on the Babin Chevaye at the time when it was re-

ceived by the ship for carriage ?

23. What was the condition of the weather when
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the said iron was so received for carriage?

24. What, if any, experience have you had as a

sea-faring man?

25. What work was done on the Babin Chevaye
at Antwerp, with a view to preparing- her for her voy-

age beginning February 16, 1909?

26. What was the condition of the main deck of

the vessel as to being tight at the inception of said

voyage ?

27. What, if anything, was done in the way of in-

spection and examination of the vessel with reference

to her seaworthiness prior to the inception of the said

voyage ?

28. What was the condition of the vessel as to

weather? Was she staunch, strong and seaworthy at

the inception of said voyage?

29. Let the witness state any circumstance which

serves to fix in his memory the facts to which he has

testified as above.

30. State any other fact within your knowledge

material to the issues involved in this case.

/// the District Court of the United States for the

iMstrict of Oregon.

GEORGE H. C. MEYER, H. L. E. MEYER, JR., J.

W. WILSON and JOHN M. QUAILE, part-

ners as MEYER, WILSON and COMPANY,
Libellants,

vs.

THE FRENCH BARK "BABIN CHEVAYE,"
Defendant,

BUREAU FRERES & BAILLERGEAU,
Claimant.
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CROSS INTERROGATORIES TO BE PRO-
POUNDED TO THE WITNESS, E.

MEEUWISSEN.
1. If you annex a stowage plan to your deposi-

tion, state when you made such stowage plan.

2. State from what data or information you made

the stowage plan or whether you made it from mem-

ory.

3. If you state you made the stowage plan from

data, attach the original data to your deposition.

4. State whether the information on which you

base your knowledge of the stowage of the cargo of

the Babin Chevaye is your own personal knowledge.

5. State whether 3'Tn! were present during the en -

tire time of the stowage of the Babin Chevaye.

6. If not present the entire time, state during what

time you were present.

7. State how you know the weight of the differ-

ent portions of the cargo.

8. State if you weighed the cargo yourself.

9. State whether you know of your own personal

knowledge all that was done to hold the cargo in

place and keep it from shifting or moving.

10. If you so know, then state particularly what

was done, giving the dimensions of shifting boards,

if any were used, braces, blocks and chocks.

11. Give the full details of everything that was

done as to strength and dimensions of material and

how fastened.

12. Question 14 is objected to as incompetent, ir-

relevant and immaterial.
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13. Are you interested in the Babin Chevaye, di-

rectly or indirectly?

14. Are yon in the employ, directly or indirectly,

of the owners of the Babin Chevaye?

15. Do you, directly or indirectly, get any part of

your pay or wages or yearly income from the owners

of the Babin Chevaye?

16. Question 17 is objected to as calling for a con-

clusion and incompetent.

17. Question 18 is objected to as calling for a con-

clusion, incompetent, irrelevant and immaterial.

18. If you say that the plate-iron loaded on the

Babin Chevaye was rusty, state whether it was fresh

water rust, or salt water rust, whether it was deep

corrosion or only a surface powder.

19. State what its color was. Was it light red,

yellowish red, brick red, brown or metallic?

20. Do you know of your own personal knowledge

what work was done on the Babin Chevaye at Ant-

werp with a view to preparing her for her voyage, as

asked you in Question 25 of the direct interrogator-

ies?

21. If you know of your own personal knowledge

state how you know it.

22. Were you present during the entire time?

23. State how long the weather was rainy or

snowy when the iron was being received, if it was

rainy or snowy.

24. Question 26 is objected to on the ground that

it is a conclusion, incompetent, irrelevant and imma-

terial.
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25. If you state in your testimony that anything

was done to any deck of the vessel, state what was

done and what deck, and state on what portion of

what deck the work was done.

26. If you say any caulking was done on the main

deck state how much of the main deck and what part

of it.

27. How many men were employed on the caulk-

ing and for how long a time ?

28. Did you try the seams on the main deck your-

self?

29. State how you tried them—with what instru-

ment and by what method—and whether you went

all over the deck.

30. Question 28 is objected to as a conclusion, in-

competent, irrelevant and immaterial.

31. Do you know how much time was expended,

if any, in re-caulking the main deck of the Babin

Chevaye preparatory to this voyage?

32. Do you know how many men were employed?

Z2). Do you know how long a time they were em-

ployed ?

34. Do you know how much material was used?

35. Will you procure, if it has not already been

attended to, from the owners of the Babin Chevaye,

or their agents, the itemized statement and bills for

material and labor expended in re-caulking the main

deck of the Babin Chevaye preparatory to this voy-

age?

^6. Were the decks of the Babin Chevaye com-

pletely overhauled and re-caulked preparatory to this

voyage ?



Barque "Bobbin Chevaye" 281

C)7. Do you know or can you ])roduce any record

showing when the Babin Chevaye was last completely

overhauled and her main deck entirely re-caulked

prior to this voyage commencing February, 1909?

Ill the District Court of the United States for the

District of Oregon.

GEORGE H. C. MEYER, H. L. E. MEYER, JR., J.

W. WILSON and JOHN M. QUAILE, part-

ners as MEYER, WILSON and COMPANY,
Libellants,

vs.

THE BARK "BABIN CHEVAYE,"
Defendant,

BUREAU FRERES & BAILLERGEAU,
Claimant.

DEPOSITION OF WITNESS PRODUCED,
SWORN AND EXAMINED THE SIXTH OF
SEPTEMBER, A. D., ONE THOUSAND NINE
HUNDRED AND ELEVEN AT THE AMERL
CAN CONSULATE GENERAL AT ANTWERP,
BELGIUM, UNDER AND BY VIRTUE OF A
COMMISSION ISSUED OUT OF THE DIS-

TRICT COURT OF THE UNITED STATES FOR
THE DISTRICT OF OREGON, IN A CERTAIN
CAUSE THEREIN DEPENDING AND AT IS-

SUE BETWEEN GEORGE H. C. MEYER, H. L.

E. MEYER, JR., J. W. WILSON AND JOHN M.

QUAILE, PARTNERS AS MEYER, WILSON
AND COMPANY, LIBELLANTS, AND THE
BARK "BABIN CHEVAYE," DEFENDANT,
AND BUREAU FRERES & BAILLERGEAU,
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CLAIMANT, AS FOLLOWS:
EUGENE FRANCOIS MEEUWISSEN, AGED

- 30 YEARS AND UPWARDS, RESIDING AT
ANTWERP, BELGIUM, BEING DULY AND
PUBLICLY SWORN PURSUANT TO THE DI-

RECTIONS HERETO ANNEXED, AND EXAM-
INED ON THE PART OF THE DEFENDANT
AND CLAIMANT, BOTH DEPOSE AND SAY
AS FOLLOWS:
FIRST—TO THE FIRST INTERROGATORY
HESAITH:
EUGENE FRANCOIS MEEUWISSEN, 30 years

of age, Antwerp 22, Groote Pieter Pot Street. Check-

er.

HARRY TUCK SHERMAN,
Commissioner.

SECOND—TO THE SECOND INTERROGA-
TORY HESAITH:
Since my 18th year.

THIRD—TO THE THIRD INTERROGATORY
HESAITH:
About none.

FOURTH—TO THE FOURTH INTERROGA-
TORY HE SAITH:
Yes, having worked on board as a tallyman for

about 20 days.

FIFTH—TO THE FIFTH INTERROGATORY
HE SAITH:
Yes.

SIXTH—TO THE SIXTH INTERROGATORY
HESAITH:
Yes.
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SEX'ENTH—TO THE SEVENTH INTERROGA-
TORY HE SAITH:
Tallying in, noting condition—see where the goods

were stowed, to make up stowage plan.

EIGHTH—TO THE EIGHTH INTERROGA-
TORY HE SAITH:
Yes.

NINTH—TO THE NINTH INTERROGATORY
HE SAITH:
The definite stowage plan, which was handed to

Mate and to the stevedore was drawn up on the 15th

February ; I was making it up since the 9th.

Data : All the notes taken by myself.

TENTH—TO THE TENTH INTERROGATORY
HE SAITH:
Copy of stowage plan herewith. Marked Exhibit

A.

ELEVENTH—TO THE ELEVENTH INTE"
ROGATORY HE SAITH:
About 2030 tons were loaded in the lower hold.

For details see plan.

TWELFTH—TO THE TWELFTH INTERROG-
ATORY HE SAITH:
960,590 Kos loaded in the tween decks. For de-

HARRY TUCK SHERMAN,
Commissioner.

tails see plan.

THIRTEENTH—TO THE THIRTEENTH IN-

TERROGATORY HE SAITH:

I do not know.

FOURTEENTH—TO THE FOURTEENTH IN-
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TERROGATORY HE SAITH:
I have not enough experience to answer.

FIFTEENTH—TO THE FIFTEENTH INTER-
ROGATORY HE SAITH

:

As per stowage plan.

SIXTEENTH—TO THE SIXTEENTH INTER-

ROGATORY HE SAITH:

No.

SEVENTEENTH—TO THE SEVENTEENTH
INTERROGATORY HE SAITH:

I. do not know.

EIGHTEENTH—TO THE EIGHTEENTH IN-

TERROGATORY HE SAITH

:

I do not know. I have not sufficient experience

to offer any technical opinion.

NINETEENTH—TO THE NINETEENTH IN-

TERROGATORY HE SAITH:

Yes, day by day.

TWENTIETH — TO THE TWENTIETH IN-

TERROGATORY HE SAITH:

See tally book herewith. (Marked Exhibit B.)

TWENTY-FIRST—TO THE TWENTY-FIRST
INTERROGATORY HE SAITH:
This record has been in my possession all the time

since February, 1909.

TWENTY-SECOND—TO THE TWENTY-SEC-
OND INTERROGATORY HE SAITH:
The plates arrived in open waggons, without being-

covered. They were more or less rusty, it was in

Winter time and it was snowing.

TWENTY-THIRD—TO THE TWENTY-TFIIRD
INTERROGATORY HE SATTH:
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Varying", cold, snow and dry.

HARRY TUCK SHERMAN,
Commissioner.

TWENTY-FOURTH— TO THE TWENTY-
FOURTH INTERROGATORY HE SAITH:
None.

TWENTY-FIFTH—TO THE TWENTY-FIFTH
INTERROGATORY HE SAITH:
I had nothing to do with these matters and they

are not within my knowledge.

TWENTY-SIXTH—TO THE TWENTY-SIXTH
INTERROGATORY HE SAITH:
I had nothing to do with these matters and they

are not within my knowledge.

TWENTY-SEVENTH — TO THE TWENTY-
SEVENTH INTERROGATORY HE SAITH:
I had nothing to do with these matters and thc}^

are not within my knowledge.

TWENTY-EIGHTH — TO THE TWENTY-
EIGHTH INTERROGATORY HE SAITH:
I had nothing to do with these matters and they

are not within ni}'- knowledge.

TWENTY-NINTH—TO THE TWENTY-NINTH
INTERROGATORY HE SAITH:

By my presence all the time of the loading. My
tallies.

THIRTIETH—TO THE THIRTIETH INTER-
ROGATORY HE SAITH:
I have nothing more to say.

CROSS INTERROGATORIES.
FIRST—TO THE FIRST CROSS-INTERROGA-
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TORYHESAITH:
I annex copy of the stowage plan, which was made

up by me during the time I was checking the cargo

per this vessel.

SECOND—TO THE SECOND CROSS-INTER-
ROGATORY HE SAITH

:

From daily tallies, not from memory.

THIRD—TO THE THIRD CROSS-INTERROG-
ATORY HE SAITH:
I have given true copy of Original, which I keep

in my possession. I have made the stowage plan

from the notes in my book of which I handed in a

HARRY TUCK SHERMAN,
Commissioner.

copy marked (Exhibit B.)

FOURTH—TO THE FOURTH CROSS- INTER-
ROGATORY HE SAITH:

Yes.

FIFTH—TO THE FIFTH CROSS INTERROGA-
TORY HE SAITH:
All the time.

SIXTH—TO THE SIXTH CROSS-INTERROG-
ATORY HE SAITH:

SEVENTH—TO THE SEVENTH CROSS-IN

TERROGATORY HE SAITH:

I have taken the weights mentioned on the Ship-

ping Permits.

EIGHTH—TO THE EIGHTH CROSS-INTER-

ROGATORY HE SAITH:

No.
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NIXTH—TO THE NINTH CROSS-INTERROG-
ATORY HE SAITH:
I had nothing to do with these matters and can-

not reply.

TENTH—TO THE TENTH CROSS-INTERROG-
ATORY HE SAITH:
I had nothing to do with these matters and cannot

reply.

ELEVENTH—TO THE ELEVENTH CROSS-IN-
TERROGATORY HE SAITH:
I had nothing- to do with these matters and cannot

reply.

TWELFTH—TO THE TWELFTH CROSS-IN-

TERROGATORY HE SAITH

:

I had nothing to do with these matters and cannot

reply.

THIRTEENTH — TO THE THIRTEENTH
CROSS-INTERROGATORY HE SAITH:
Have no interest—was simply employee.

FOURTEENTH—TO THE FOURTEENTH
CROSS-INTERROGATORY HE SAITH:
No.

HARRY TUCK SHERMAN,
Commissioner.

FIFTEENTH—TO THE FIFTEENTH CROSS-
INTERROGATORY HE SAITH:

No.

SIXTEEN—TO THE SIXTEENTH CROSS-IN-

TERROGATORY HE SAITH:

SEVENTEENTH — TO THE SEVENTEENTH
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CROSS-INTERROGATORY HE SAITH

EIGHTEENTH — TO THE EIGHTEENTH
CROSS-INTERROGATORY HE SAITH

:

In my opinion, the rust was caused by snow, not

deep corrosion,

NINETEENTH — TO THE NINETEENTH
CROSS-INTERROGATORY HE SAITH:
Cannot remember.

TWENTIETH—TO THE TWENTIETH CROSS-
INTERROGATORY HE SAITH:
I have no knowledge.

TWENTY-FIRST—TO THE TWENTY-FIRSTJ
CROSS-INTERROGATORY HE SAITH:
I have no knowledge.

TWENTY-SECOND—TO THE TWENTY-SEC-
OND CROSS INTERROGATORY HE SAITH:

Yes.

TWENTY-THIRD—TO THE TWENTY-THIRD
CROSS-INTERROGATORY HE SAITH:

Open trucks, covered with snow.

TWENTY-FOURTH — TO THE TWENTY-
FOURTH CROSS-INTERROGATORY HE
SAITH:

TWENTY-FIFTH—TO THE TWENTY-FIFTH
CROSS-INTERROGATORY HE SAITH:
I have no knowledge on any of these matters.

TWENTY-SIXTH—TO THE TWENTY-SIXTH
CROSS-INTERROGATORY HE SAITH:
I have no knowledge on any of these matters.
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TWENTY-SEVENTH — TO THE TWENTY-
SEVENTH CROSS-INTERROGATORY HE

HARRY TUCK SHERMAN,
Commissioner.

SAITH :

I have no knowledge on any of these matters.

TWENTY-EIGHTH — TO THE TWENTY-
EIGHTH CROSS-INTERROGATORY HE
SAITH:
I have no knowledge on any of these matters.

TWENTY-NINTH—TO THE TWENTY-NINTH
CROSS-INTERROGATORY HE SAITH:
I have no knowledge on any of these matters.

THIRTIETH—TO THE THIRTIETH CROSS-
INTERROGATORY HE SAITH:
I have no knowledge on any of these matters.

THIRY-FIRST— TO THE THIRTY-FIRST
CROSS-INTERROGATORY HE SAITH:
I have no knowledge on any of these matters.

THIRTY-SECOND— TO THE THIRTY-SEC-
OND CROSS-INTERROGATORY HE SAITH:
I have no knowledge on any of these matters.

THIRTY-THIRD—TO THE THIRTY-THIRD
CROSS-INTERROGATORY HE SAITH:
I have no knowledge on any of these matters.

THIRTY-FOURTH — TO THE THIRTY-
FOURTH CROSS-INTERROGATORY HE
SAITH:
I have no knowledge on any of these matters.

THIRTY-FIFTH—TO THE THIRTY-FIFTH
CROSS-INTERROGATORY HE SAITH:
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I have no knowledge on any of these matters,

THIRTY-SIXTH—TO THE THIRTY-SIXTH
CROSS-INTERROGATORY HE SAITH

:

I have no knowledge on any of these matters.

THIRTY-SEVENTH—TO THE THIRTY-SEV-
ENTH CROSS-INTERROGATORY HE
SAITH:
I have no knowledge on any of these matters.

EUGENE FRANCOIS MEEUWISSEN,
HARRY TUCK SHERMAN,

Commissioner.

KINGDOM OF BELGIUM,
PROVINCE OF ANTWERP,
AMERICAN CONSULATE GENERAL—ss.

THIS IS TO CERTIFY THAT I, HARRY
TUCK SHERMAN, VICE CONSUL GENERAL
OF THE UNITED STATES OF AMERICA, IN

THE CITY OF ANTWERP, KINGDOM OF BEL-

GIUM, BY VIRTUE OF THE FOREGOING
COMMISSION TO ME DIRECTED, CAUSED
THE ABOVE NAMED EUGENE FRANCOIS
MEEUWISSEN, APPEARING FOR THE DE-

FENDANT THEREIN MENTIONED, TO COME
BFORE ME IN THE UNITED STATES CON-
SULATE GENERAL IN SAID PROVINCE OF
ANTWERP, ON THE SIXTH DAY OF SEP-

TEMBER, A. D., 1911, AND THAT THE FORE-
GOING DEPOSITION SUBSCRIBED BY SAID
DEPONENT WAS TAKEN BEFORE ME AT,

THE UNITED STATES CONSULATE GENER-
AL, IN SAID PROVINCE OF ANTWERP, ON
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THE DATE LAST NAMED, BETWEEN THE
HOURS OF TEN O'CLOCK A. M. AND SIX
O'CLOCK P. M. ON SAID DAY, AND THE
SAME WAS BY ME REDUCED TO WRITING.
THAT BEFORE PROCEEDING TO THE EX-
AMINATION THE SAID DEPONENT WAS BY
ME DULY SWORN TO TELL THE TRUTH,
THE WHOLE TRUTH, AND NOTHING BUT
THE TRUTH, IN ANSWER TO THE SEVERAL
INTERROGATORIES AND CROSS-INTER-
ROGATORIES ANNEXED, AND THEREUPON
HE MADE AND GAVE THE FOREGOING AN-
SWERS; THAT THE SAID DEPOSITION
WHEN COMPLETED WAS BY ME READ TO
SAID DEPONENT, AND THE SAME WAS
THEREUPON BY HIM IN MY PRESENCE SUB-
ED.

IN TESTIMONY WHEREOF I HEREUNTO
SET MY HAND AND THE SEAL OF SAID CON-
SULATE GENERAL OF THE UNITED STATES
OF AMERICA, THIS SIXTH DAY OF SEP-
TEMBER, 1911.

HARRY TUCK SHERMAN,
AMERICAN VICE CONSUL GENERAL,

COMMISSIONER.
Filed Apr. 9, 1912.

A. M. CANNON,
Clerk U. S. District Court.
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[Exhibit B.]

CORNELSEN & Co.

Stevedores & Checkweighers.

3 m|s Barque BABIN CHEVAYE.
Merk Capt. Lebeaupin.

|

Partij Portkmd, O.

Ontvanger Deverset.

Antwerp, 16 2 1909.

EUGENE FRANCOIS MEEUWISSEN,
HARRY TUCK SHERMAN,

Commissioner.

3 m|s Barque BABIN CHEVAYE.
16 Fevrier, 1909.

Chargement Cale et Entrepont.

Cale.

Poids. Date

Marchandises. d'embarquement.

200 barres, Per. 4 34,909 5 Janiver, 1909

801 barres, Per. 10 24,290

2293 barres, Per. 10 80,240

479 bottes, Per 23,897

835 barres, Per. 5 50,630 6

35 barres. Per. 4 13,406

914 bottes. Per. 10 46,830 7

225 barres. Per. 5 25,395

125 barres. Per. 5 22,815

500 bottes, Per 25,330

450 barres Cornieres 36,170

95 barres Cornieres 24,905 8

4399 barres. Per. 10 56,223

2500 barres, Per. 10 24,870 9
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[Exhibit B.]

CORNELSEN & Co.

Stevedores & Checkweighers.

3 m|s Barque BABIN CHEVAYE.

Merk Capt. Lebeaupin. .
'

Partij Portland, O.

Ontvanger Deverset.

Antwerp, 16 2 1909.

EUGENE FRANCOIS MEEUWISSEN,
HARRY TUCK SHERMAN,

Commissioner.

3 m|s Barque BABIN CHEVAYE.
16 Fevrier, 1909.

Chargement Cale et Entrepont.

Cale.

Poids. Date

Marchandises. d'embarquement.

200 barres, Fer. 4 34,909 5 Janiver, 1909

801 barres, Fer. 10 24,290

2293 barres, Fer. 10 80,240

479 bottes, Fer 23,897

835 barres, Fer. 5 50,630 6

35 barres, Fer. 4 13,406

914 bottes, Fer. 10 46,830 7

225 barres, Fer. 5 25,395

125 barres, Fer. 5 22,815

500 bottes, Fer 25,330

450 barres Cornieres 36,170

95 barres Cornieres 24,905 8

4399 barres, Fer. 10 56,223

2500 barres, Fer. 10 24,870 9
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Fonte Ormesby 350,000 26-27 "

Fonte Cleveland 90,000 29

Cokes 75,000 29

Cokes 55,000 29

Cokes 90,000 30

Cokes 45,000 2 Fevrier,

Cokes 97,500 3

Cokes 45,000 4

Cokes 92,500 5

1,429,910

Cale. Suite.

Marchandises. Poids. Date.

Report 1,429,910 Ko.

562 barels Cement 101,160 Ko 1 Fev. 1909

1080 barels Cement 194,400 " 2

858 barels Cement 154,440

Cokes 30,000

Cokes 75,000

Cokes 15,000

Cokes 30,000

'' 3

"4
" 5

"6
" 10

2,029,910 Kos Totale

Fond dii navire

LE MARQUEUR,
E. MEEUWISSEN.

Entrepont.

Marchandises. Poids. Date.

425 caisses Eau Minerale 35,800 11 Janvier, 1909

40 Fers plats 23,495 23

1 14 Fers plats 25,295
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15 barres fer. 5 5,650 25

36 barres plats 8,675
"

56 barres plats 24,320

69 barres plats 31,499 26

50 barres plats 24,955 28

300 caises Wishky 6,253 30

62 colis Marbre 14,000

53 barels Ocre 20,281 4 Fevrier

465 colis diverses 15,228
"

50 caises Eau Minerale 3,850
''

1 colis marbre 1,050
"

50 sacs talcum 5,000

125 barels Venetian red 20,739 5

150 sacs graine de Chanvre.. 15,300
"

50 barels Ocre 19,000 10

100 sacs graine 11,000 13

910 barels ciment 163,800

590 barels ciment 106,200 14

940 barels ciment 169,200 15

750,590

Fonte Cleveland 210,000 28 Janvier

LE MARQUEUR,
E. MEEUWISSEN. 960,590 Totale entrepont

DIRECT INTERROGATORIES TO BE PRO-

POUNDED TO E. GARNUCHOT.

1. State your name, age, residence and occupa-

tion.

2. What relation did you sustain to the Bureau

Veritas in February, 1909?

3. What is the Bureau Veritas.
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4. Are yoii familiar with the French Bark Babin

Chevaye?

5. Did you make any examination of the Babin

Chevaye immediately prior to her voyage from Ant-

werp to Portland, which voyage began on the 16th

of February, 1909?

6. If the witness answer the last question in the

affirmative, then let him state fully and in detail the

character of the examination made by him.

7. What was the purpose of this examination ?

8. What did you find the condition of the vessel to

be?

9. Were the decks tight?

10. What was the condition of the rivets and

stanchions?

11. What was the general condition of the ship

as to being staunch and seaworthy or the reverse?

12. What had been done at Antw^erp with a view

to preparing the vessel for this voyage?

13. What experience have you had as a seafaring

man? State fully.

14. What experience have you had in the exam-

ination and survey of sailing vessels? State fully.

15. What experience have you had in the stowage

of cargoes on vessels and in examining and reporting

on such stowage?

16. What in your judgment is a proper distribu-

tion of the cargo of the Babin Chevaye as between the

lower hold and the between decks?

17. What, if any, would be the effect of a depart-

ure to the extent of fitv or one hundred tons from the
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rule as outlined b}^ you in answer to the last inter-

rogatory ?

18. Is there any differenee in the rule governing

distribution of cargo between French sailing vessels

and British sailing vessels, and if so, what is the oc-

casion for such difference?

19. Is the rule governing distribution of cargo as

between the hold and the between decks a rigid and

inflexible rule, or does it vary with different vessels

and with the charter of the cargo? State fully.

20. Under what deck was the cargo of the Babin

Chevaye stowed?

21. Was any of the cargo stov/ed under the poop

deck ?

22. Was it possible for leakage in the poop deck

to damage the cargo of the Babin Chevaye if the ves-

sel remained in other respects tight, staunch and sea-

worthy.

23. State any other fact within your knowledge

material to the issues involved in this case.

In the District Court of the United States for the

District of Oregon.

GEORGE H. C. MEYER, H. L. E. MEYER, JR., J.

W. WILSON and JOHN M. QUAILE, part-

ners as MEYER, WILSON and COMPANY,
Libellants,

vs.

THE FRENCH BARK "BABIN CHEVAYE,"
Defendant,

BUREAU FRERES & BAILLERGEAU,
Claimant.
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CROSS INTERROGATORIES TO BE PRO-

POUNDED TO THE WITNESS, E.

GARNUCHOT.

1. State how long a time your examination of the

Babin Cheva3'e occupied.

2. At whose request did you examine her?

3. For what purpose did you examine her?

4. Was it to give her a rating in Bureau Veritas

for marine insurance?

5. State what decks you particularly examined

and state the method of your examination.

6. Who was with you when you examined the

decks?

7. How long a time were you engaged in examin-

ing the decks ?

8. Did you examine the seams of the main deck?

9. If you did, state if you examined all of them

through the length of the ship?

10. If you did not do so, then state exactly what

you did do.

11. How did you examine the rivets and stanch-

ions and what rivets and stanchions did you exam-

ine?

12. Did you examine the rivets of the hull plate?

13. If you state you did, state whether you exam-

ined them from the outside as well as the inside.

14. AVere the rivets and stanchion joints covered

vv-ith paint?

15. Question 8 is objected to as calling for a con-

clusion. Witness should state the facts.

16. 'Ouestion 10—same objection.
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17. Question 11—same objection.

18. If in answer to question 12 you state some-

thing had been done at Antwerp with a view to pre-

paring the vessel for its voyage, state whether you

know what had been done of 3^our own personal

knowledge.

19. Were you present when it was done?

20. Who ordered it done?

21. State particularly in detail exactly what was

done in which part of the ship.

2. If you state that the main deck was caulked,

state how many men were employed in caulking.

23. State how long a time these men were em-

ployed in re-caulking the deck.

24. Do you know when the main deck of the Ba-

bin Chevaye was wholly re-caulked prior to February

1909?

25. If so, state when it was.

26. Have you any record, or any record of the

Bureau Veritas, showing the last time the Babin

Chevaye was completely overhauled and her decks

completely re-caulked prior to February, 1909?

27. If so, read the record into your deposition as

a part of your answer.

28. If you state that any re-caulking of the main

deck of the Babin Chevaye was done preparatory to

this voyage (February, 1909), state whether it was an

entire re-caulking of the whole deck.

29. Have you in your possession, or can you get

from the owners or agents of the Babin Chevaye, the

bills for any work done on the Babin Chevaye, pre-
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paratory to this voyage, commencing February,

1909, and especially any bills for material and labor

for the re-caulking of the main deck?

30. Question 16 is objected to as incompetent, ir-

relevant and immaterial.

31. Have you ever sailed on the Babin Chevaye?

32. What experience have you had as to the stow-

age of her cargoes since her construction ?

2)Z. What experience have you as to the stov\^age

of her cargoes and their delivery in the past six years?

34. On what do ^''ou base your judgment as to the

proper distribution of cargo in the Babin Chevaye?

35. Would it make any difference in distribution

as to whether the cargo was a solid cargo or one com-

modity or a general or mixed cargo?

36. Would it make any difference in distribution

whether the cargo was pig iron or steel rails or cot-

ton prints?

o7 . If you state in ansv^-er to Question 18 that

there is a difference in the rule governing distribution

of cargo between French sailing vessels and British

sailing vessels, state what the French rule is. Then

state what the English rule is.

38. State whether they are exact rules or whether

differences are made in particular ships and particular

cargoes ?

39. If you state there are differences, state how

the various differences are adjusted to the rule.

40. How do you know where the cargo of the

Babin Chevaye was stowed for this voyage?

41. W^ere you present all the time of the stowage?
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42. Question 22 is objected to as calling" for a con-

clusion.

43. If you state that no leakage through the poop

deck could reach the cargo of the Babin Chevaye state

why not. Give your reasons fully.

44. Have you any interest in the Babin Chevaye?

45. Have you any interest with the owners in any

other respect?

46. Do you derive any fees, commissions or any

part of your wages or income from the owners of the

Babin Chevaye?

47. Who was with you when you examined the

Babin Chevaye?

48. State everybody that was with you and

whether the}^ were with you all the time.

49. If not state for how long a time you were ac-

companied by anyone and by whom.

In fJic District Court of the United States for the

District of Oregon.

GEORGE EI. C. MEYER, H. L. E. MEYER, JR., J.

AV. WILSON and JOHN M. QUAILE, part-

ners as MEYER, WILSON and COMPANY,
Libellants,

vs.

THE BARK "BABIN CHEVAYE,"
Defendant,

BUREAU FRERES & BAILLERGEAU,
Claimant.

DEPOSITION OF WITNESS PRODUCED,
SWORN AND EXAMINED THE SIXTEENTH
DAY OF SEPTEMBER, A. D., ONE THOUSAND
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NINE HUNDRED AND ELEVEN AT THE
AMERICAN CONSULATE GENERAL AT ANT-
WERP, BELGIUM, UNDER AND BY VIRTUE
OF A COMMISSION ISSUED OUT OF THE DIS-

TRICT COURT OF THE UNITED STATES
FOR THE DISTRICT OF OREGON, IN A CER-
TAIN CAUSE THEREIN DEPENDING AND AT
ISSUE BETWEEN GEORGE H. C. MEYER, H.

L. E. MEYER, JR., J. W. WILSON AND JOHN
M. OUAILE, PARTNERS AS MEYER, WILSON
AND COMPANY, LIBELLANT AND THE
BARK "BABIN CHEVAYE," DEFENDANT,
AND BUREAU & BAILLERGEAU, CLAIMANT,
AS FOLLOWS:
EMILE GARNUCHOT,AGED 38>4 YEARS, RE-

SIDING AT ANTWERP, BELGIUM, BEING
DULY AND PUBLICLY SWORN PURSUANT
TO THE DIRECTIONS HERETO ANNEXED,
AND EXAMINED ON THE PART OF THE DE-
FENDANT AND CLAIMANT, DOTH DEPOSE
AND SAY AS FOLLOWS:
FIRST—TO THE FIRST INTERROGATORY
HESAITH:
Emile Garniichot, SS].^ years of age, Antwerp, In-

spector the Bureau Veritas.

SECOND—TO THE SECOND INTERROGA-
TORY HESAITH:

HARRY TUCK SHERMAN,
Commissioner.

Expert of Bureau A^eritas.

THIRD—TO THE THIRD^ INTERROGATORY



Barque "Boibin Chevaye" 303

HESAITH:
The Bureau Veritas is an International Society for

the classification of vessels. For further particulars

see the first pages of the Regulations which I hand

to you, marked Exhibit D, in which this ([uestion is

wholly described.

The French Government has recognized the Bureau

Veritas for carrying out the laws and decrees relating

to the safety of navigation.

On presentation of the Certificates of the Bureau

Veritas (re hull, engines and boilers) the Maritime or

Consular Authorities deliver the permits of naviga-

tion. French or foreign vessels classed in the Bu-

reau Veritas and in order with this Society, are ex-

empt in France and the Colonies, from the "sailing

visits" instituted by the laws and decrees on the safe-

ty of navigation. Provisions similar to those in fav-

or of vessels classed in the Bureau Veritas exist in the

Maritime Laws of most of the Maritime Countries.

The French Government has entrusted the Bureau

Veritas with drawing up ofticial Freeboard scales.,

which alone can be applied to French vessels.

FOURTH—TO THE FOURTH INTERROGA-
TORY HE SAITH:

I only know the "Babin Chevaye" by the examina-

tions I made on board in January, 1909.

FIFTH—TO TFIE FIFTH INTERROGATORY
HESAITH:
Yes.

SIXTH—TO THE SIXTH INTERROGATORS
HESAITH:
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I inspected the "Babin Chevaye" afloat and in dry-

dock at Antwerp, according to Art : 8 of the Rules,

for her heavy survey (inspection of the vessel in dry-

dock general inside examination—rigging—deck and

caulking—winches—windless—outfit—donkey boil-

HARRY TUCK SHERMAN,
Commissioner,

er.

SEVENTH—TO THE SEA^ENTH INTERROGA-
TORY HE SAITH:
To ascertain the condition of the vessel for class-

ification purposes.

EIGHTH—TO THE EIGHTH INTERROGA-
TORY HE SAITH:
After having ordered the hereafter described re-

pairs, I consider that the "Babin Chevaye," at that

time, was in good seaworthy condition. It is there-

fore, I have "signed" the certificate of this vessel for

the mantenance of her class.

NINTH—TO THE NINTH INTERROGATORY
HE SAITH:

Yes.

TENTH—TO THE TENTH INTERROGATORY
HE SAITH:
I only found one stanchion in very bad state at the

fore part of the fore hatch which I have ordered to be

repaired.

Some rivets have been renew^ed in the other stan-

chions.

ELEVENTH—TO THE ELEVENTH INTER-
ROGATORY HE SAITH:
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This vessel was strono- and in g-ood seaworthy con-

dition.

TWELFTH—TO THE TWELFTH INTERROG-
ATORY HE SAITH:
The following are the works executed at Antwerp,

under my supervision, to put the "Babin Chevayc"

in good condition.

Drydocking of the vessel. Cleaning the bottom.

Two coatings of paint. Lifted the rudder for exam-

ination and overhauling the hinges, pintles, etc., of

the rudder. Changed two rivets in the back piece of

the rudder. Overhauling the steering gear.

The vessel having collided with the quay in ma-

neuvering and damaged her port quarter, the tenth

frame counting from the after bulkhead had been

broken in three places above the waterline in the aft-

erpeak. To repair same, we have fitted a butt-strap

in going from the lower stringer to 5th rivet above the

upper crack. In the holds, replaced some rivets in

stanchions, repaired the stanchion at the fore part of

the fore hatch, inspected the cement in bottom and

HARRY TUCK SHERMAN,
Commissioner,

found same in good condition. Inspected the decks

and their caulking, the masts and anchors, which

were in good condition. A small repair was done to

the stock of the starboard anchor. The windlass was

examined and repaired. Donkey boiler:—Placed 4

vertical boiler stays of 50 millimeters—placed 2 boil-

er stays to prevent a bulb. Tested by water the don-

key boiler up to 11 Kg., found in order. Regulated
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the valves under steam at 8 Kgs. Donkey engine re-

paired, changed the pistons on the water end? Test-

ed the engine after repairs.

The above details are taken from my note book in

which I mentioned them at the time of the sur-

vey.

THIRTEENTH—TO THE THIRTEENTH IN-

TERROGATORY HE SAITH:
I have served in the French Navy, and am at pres-

ent a lieutenant of the Naval Reserve.

FOURTEENTH—TO THE FOURTEENTH IN-

TERROGATORY HE SAITH:
I have belonged for 11 years (successively as assis-

tant surveyor, surveyor, sub-inspector, Inspector) to

the Bureau Veritas, where our duty is to inspect ves-

sels of all kinds, to superintend the repairs and the

building of new vessels in the shipyards.

Our head office recruits their Surveyors amongst

those who have their diplomas and experience to ful-

fill these duties.

FIFTEENTH—TO THE FIFTEENTH INTER-
ROGATORY FIE SAITH:
This question is absolutely distinct from the visits

made by me on board the "Babin Chevaye", as al-

ready described. I cannot answer. I must remark

that no Surveyors of any Society for the classifica-

tion of vessels have in their attributions the survey

of the stowage of c:irgo in vessels. We have not to

control this work.

SIXTEENTH—TO THE SIXTEENTH INTER-
ROGATORY HE SAITH:
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T have no knowlcdq'e of how the "Bahin Chevaye"

was loaded.

HARRY TUCK SHERMAN,
Commissioner.

SE\'ENTEENTH—TO THE SEVENTEENTH
INTERROGATORY HE SAITH:
I have no knowledge of how the "Babin Chevaye"

was loaded.

EIGHTEENTH—TO THE EIGHTEENTH IN-

TERROGATORY HE SAITH:
I have no knowledge of how the "Babin Chevaye"

was loaded.

NINETEENTH—TO THE NINETEENTH IN-

TERROGATORY HE SAITH:
I have no knowledge of how the "Babin Chevaye"

was loaded.

TWENTIETH—TO THE TWENTIETH IN-

TERROGATORY HE SAITH:
I have no knowledge of how the "Babin Chevay.

'

was loaded.

TWENTY-FIRST—TO THE TWENTY-FIRST
INTERROGATORY HE SAITH:
I have no knowledge of how the "Babin Chevaye"

was loaded.

TWENTY-SECOND—TO THE TWENTY-SEC-
OND INTERROGATORY HE SAITH:
It was not possible for leakage in the poop deck to

damage the cargo of the "Babin Chevaye", otherwise

not only the poop deck must have leaked (and this was

in order as per my survey) but also the main deck

must have leaked, which was also in order. The main
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deck is protected by the poop deck.

TWENTY-THIRD—TO THE TWENTY-THH'v^D
INTERROGATORY HE SAITH:
I have nothing to add.

CROSS INTERROGATORIES
FIRST—TO THE FIRST CROSS-INTERROGA-
TORY HE SAITH:
After so long, and after having surveyed so many

vessels since January, 1909, it is difficult for me to

reply with precision. All I can say is that the inspec-

tion of the "Babin Chevaye ' took several days in Jan-

uary, 1909.

HARRY TUCK SHERMAN,
Commissioner.

SECOND—TO TFIE SECOND CROSSINTER-
ROGATORY HE SAITH:
It is customary, when a vessel must pass her sur-

vey, that the Master or Owners advise us when she

is empty, and at our disposal for inspection. This

must have been also the case for the "Babin Chevaye"

as far as I can remember.

THIRD—TO THE THIRD CROSS-INTERROG-
ATORY HE SAITH:
To pass her yearly survey according to Art : 8 of

the Rules which I have handed you. (Exhibit D.)

FOURTH—TO THE FOURTH CROSS-INTER-
ROGATORY HE SAITH:
Yes. A vessel is stated to have a certain rating in

certain classes in the Bureau Veritas, that means to

say that her build (hull, decks, rigging, engines, boil-

ers, winches and windlass, out fit and all dependences)
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complies with all the requirements of Rules in your

possession and that since her building she has been

submitted to all the recjuired surveys and that in con-

sequence of these surveys she has been found, or has

been put in good condition. For full details see the

Rules, marked Exhibit D.

FIFTH—TO THE FIFTH CROSS-INTERROGA-
TORY HESAITH:
I made the general inspection of the decks, exam-

ining the main deck, poop deck and fore castle deck

by sounding the seams.

SIXTH—TO THE SIXTH CROSS-INTERROGA-
TORY HESAITH:
As soon as a vessel to be inspected is at our dispos-

al, we have free access on board, (as per Rules marked

Exhibit D), and need not to be accompanied by an}^

one.

We make our inspection at the time we think it

best to do so, to see the condition of things or follow,

accompanied by some one representing the Owner, or

It is probable that on my first visit on board I was

the repairs ordered.

some one belonging to the vessel, as this is customary,

but I do not remember who was with me for the rea-

sons stated in reply No. 1. As inspector of the Bu-

reau Veritas I act alone.

SEVENTH—TO THE SEVENTH CROSS-IN-

TERROGATORY HE SAITH

:

HARRY TUCK SHERMAN,
Commissioner.

I did not make any note of the exact time occupied
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in this particular work as explained in my answer

to question No. 1.

EIGHTH—TO THE EIGHTH CROSS-INTER-
ROGATORY HE SAITH:
Yes.

NINTH—TO THE NINTH CROSS-INTERROG-
ATORY HE SAITH:
When it is stated that a deck has been examined,

this means that it has been inspected from fore till

aft, to starboard and to port, in such a way as to ex-

amine every part of the deck and completely. This

is what I mean by having inspected the decks.

This inspection of the decks on the decks was coir

pleted by the inspection of the decks in the holds,

where I examined the underneath to see if there were

no leaky rivets.

I found none and the caulking was in order.

TENTH—TO THE TENTH CROSS-INTERROG-
ATORY HE SAITH:
I did examine all of the seams of the main deck as

explained in my answer to question No. 9.

ELEX'ENTH—TO THE ELEVENTH CROSS-IN-

TERROGATORY HE SAITH:
In passing" through the holds I examined all the

stanchions and examined if the top and bottom rivets

were tight.

TWELFTH—TO THE TWELFTH CROSS-IN-

TERROGATORY HE SAITH:
Y.es. As customary, when a vessel is in dry dock, I

examined the hull of a vessel underneath, and on the

sides, I test with the hammer all rivets which do not
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seem quite in order or doubtful, which condition can-

not escape any one who knows what a doubtful rivet

is. That is how I proceeded,

THIRTEENTH — TO THE THIRTEENTH
CROSS-INTERROGATORY HE SAITH:
My reply to (juestion No. 12 applies to outside ex-

amination.

As to inside examination, I must remark that gen-

erally the ceiling and lining and bulk heads hide part

of the inside of the hull and that I can only see those

places where the plating is bare. I examine particu-

larly the holds to discover leaky rivets. That is how I

HARRY TUCK SHERMAN,
Commissioner,

proceeded. No regulation of any Society for the class-

ification of vessels nor of any Maritime Country com-

pels an owner to take down the ceiling and lining ev-

ery year without having serious doubts as to the state

of the rivets in the plating, which doubts would rise

from the outward examination described in answer to

direct interrogatory No. 12.

FOURTEENTH — TO THE FOURTEENTH
CROSS-INTERROGATORY HE SAITH:
When I examined the stanchions, I was only con-

cerned with their good condition and that of their

rivets. I paid no attention to their being more or

less painted.

FIFTEENTH—TO THE FIFTEENTH CROSS-
INTERROGATORY HE SAITH:

SIXTEENTH—TO THE SIXTEENTH CROSS-
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INTERROGATORY HE SAITH

SEVENTEENTH—TO THE SEVENTEENTH
CROSS-INTERROGATORY HE SAITH:

EIGHTEENTH — TO THE EIGHTEENTH
CROSS-INTERROGATORY HE SAITH

:

I know of my own personal knowledge what was

done, as detailed in my answer to question No. 12.

(Direct interrogator}^).

NINETEENTH — TO THE NINETEENTH
CROSS-INTERROGATORY HE SAITH:
I followed the repairs and made sure that they

were done in good condition.

TWENTIETH—TO THE TWENTIETH CROSS-
INTERROGATORY HE SAITH:

The Bureau Veritas.

TWENTY-FIRST—TO THE TWENTY-FIRST
CROSS-INTERROGATORY HE SAITH:
The following are the works executed at Antwerp,

under my supervision, to put the "Babin Chevaye" in

good condition :

—

Dry-docking of vessel. Cleaning the bottom. Two
coatings of paint. Lifted the rudder for examination

HARRY TUCK SHERMAN,
Commissioner,

and overhauling the hinges, pintles, &c., of the rud-

der. Changed two rivets in the back piece of the rud-

der. Overhauling the steering gear.

Tlie vessel having collided with the quay in ma-

neuvering and damaged her port quarter, the tenth
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frame counting from the after bulkhead had been

broken in three places above the waterline in the aft-

erpeak. To repair same, we have fitted a butt-strap

in going- from the lower stringer to 5th rivet above

the upper crack. In the holds, replaced some rivets

in stanchions, repaired the stanchion at the fore part

of the fore hatch, inspected the cement in bottom and

found same in good condition. Inspected the decks

and their caulking, the masts and anchors, which

were in good condition. A small repair was done to

the stock of the starboard anchor. The windlass was

examined and repaired. Donkey boilers:—Placed 4

vertical boiler stays of 50 millimeters—placed two

boiler stays to prevent a bulb. Tested by water the

donkey boiler up to 11 Kg., found in order. Regulat-

ed the valves under steam at 8 Kgs. Donkey engine

repaired, changed the pistons on the water end. Test-

ed the engine after repairs.

The above details are taken from my note book in

which I mentioned them at the time of the survey.

TWENTY-SECOND—TO THE TWENTY-SEC-
OND CROSS-INTERROGATORY HE SAITH:

The main deck was not caulked here.

TWENTY-THIRD—TO THE TWENTY-THIRD
CROSS-INTERROGATORY HE SAITH:
See my answer to direct interrogatory No. 12.

TWENTY-FOURTH — TO THE TWENTY-
FOURTH CROSS-INTERROGATORY HE
SAITH:
I do not know.

TWENTY-FIFTH—TO THE TWENTY-FIFTH
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CROSS-INTERROGATORY HE SAITH

:

I do not know.

TWENTY-SIXTH—TO THE TWENTY SIXTH
CROSS-INERROGATORY HE SAITH:
According to the Register this vessel passed her

HARRY TUCK SHERMAN,
Commissioner,

complete classification visit in February, 1906, w^hen

she was surveyed more completely than on her annual

survey; as to the re-caulking of the decks I do not

know when this was done, nor do I know what repairs

were carried out before. I have no document to this

effect.

TWENTY-SEVENTH — TO THE TWENTY-
SEVENTH CROSS-INTERROGATORY HE
SAITH:

TWENTY-EIGHTH — TO THE TWENTY-
EIGHTH CROSS-INTERROGATORY HE
SAITH:
No re-caulking in Antwerp.

TWENTY-NINTH—TO THE TWENTY-NINTH
CROSS INTERROGATORY HE SAITH:
This does not concern me. The surveyor has noth-

ing to do with the amounts paid for the repairs. He
has onl};- to see that the work ordered is properly done.

It would even be incorrect for a surveyor to discuss

repairing accounts, as it might lead to suspicion of

preference for one or the other of the repairing shops.

THIRTIETH—TO THE THIRTIETH CROSS-
INTERROGATORY HE SAITH:
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THIRTY-FIRST — TO THE THIRTY-FIRST
CROSS-INTERROGATORY HE SAITH:

No.

THIRTY-SECOND — TO THE THIRTY-SEC-

OND CROSS-INTERROGATORY HE SAITH:
This question has no connection with my evidence.

The Surveyors of the Bureau V^eritas and of any other

Society for classing vessels have nothing to do with

the stowage or the superintending of same. As soon

as the Surveyors have made sure of the seaworthi-

ness of a vessel and of her strength, they sign the cer-

tificate "ad hoc" and do not concern themselves any

more with the vessel. Most of the time they do not

even know what the cargo will consist of. I cannot,

therefore, answere this question.

HARRY TUCK SHERMAN,
Commissioner.

THIRTY-THIRD—TO THE THIRTY-THIRD
CROSS-INTERROGATORY HE SAITH:

I cannot answer this question, for the reasons given

in my reply to cross interrogatory thirty-two.

THIRTY-FOURTH — TO THE THIRTY-
FOURTH CROSS-INTERROGATORY HE
SAITH:
I cannot answer this question.

THIRTY-FIFTH — TO THE THIRTY-FIFTH
CROSS-INTERROGATORY HE SAITH:
I cannot answer this question.

THIRTY-SIXTTH—TO THE THIRTY-SIXTH
CROSS-INTERROGATORY HE SAITH:
I cannot answer this question.
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THIRTY-SEA^ENTH—TO THE THIRTY-SEV-

ENTH CROSS-INTERROGATORY HE
SAITH

:

I cannot answer this question.

THIRTY-EIGHTH — TO THE THIRTY-
EIGHTH CROSS-INTERROGATORY HE
SAIH:

I cannot answer this question.

THIRTY-NINTH—TO THE THIRTY-NINTH
CROSS-INTERROGATORY HE SAITH:

I cannot answer this question.

FORTIETH—TO THE FORTIETH CROSS-IN-

TERROGATORY HE SAITH:
I cannot answer this question.

FORTY-FIRST — TO THE FORTY-FIRST
CROSS-INTERROGATORY HE SAITH:
I cannot answer this question.

FORTY-SECOND—TO THE FORTY-SECOND
CROSS-INTERROGATORY HE SAITH:

FORTY-THIRD — TO THE FORTY-THIRD
CROSS-INTERROGATORY HE SAITH:
The poop deck is over a portion of the main deck

and the main deck being caulked and in good condi-

tion any leakage through the poop deck could not

have reached the cargo unless through straining of

the main deck, that also had leaked, but as already

stated vrhen the vessel sailed the caulking both of the

poop deck and of the main deck was in good and sea-

worthv condition.

HARRY TUCK SHERMAN,
Commissioner.



Barque "Bahin Chevaye" 317

FORTY-FOURTH—TO THE FORTY-FOURTH
CROSS-INTERROGATORY HE SAITH::

No.

FORTY-FIFTH — TO THE FORTY-FIFTH
CROSS INTERROGATORY HE SAITH:
No.

FORTY-SIXTH — TO THE FORTY-SIXTH
CROSS INTERROGATORY HE SAITH:
No. My Paris Committee pay me a yearly salary

for my duties of Surve3^or at Antwerp.

FORTY-SEVENTH — TO THE FORTY-SEV-
ENTH CROSS-INTERROGATORY HE
SAITH:
I have replied to this question. I do not remem-

ber.

FORTY-EIGHTH—TO THE FORTY-EIGHTH
CROSS-INTERROGATORY HE SAITH:
My recollections of 1909 are too faint to enable me

to reply.

FORTY-NINTH — TO THE FORTY-NINTH
CROSS INTERROGATORY HE SAITH:
I do not remember. My recollections of the year

1909 are too faint to enable me to reply.

E. GARNUCHOT,
KINGDOM OF BELGIUM,
PROVINCE OF ANTWERP,
AMERICAN CONSULATE GENERAL—ss.

THIS IS TO CERTIFY THAT I, HARRY
TUCK SHERMAN, VICE CONSUL GENERAL
OF THE UNITED STATES OF AMERICA, IN
THE CITY OF ANTWERP, KINGDOM OF BEL-
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GIUM, BY VIRTUE OF THE FOREGOING
COMMISSION TO ME DIRECTED, CAUSED
THE ABOA'E NAMED EMILE GARNUCHOT,
APPEARING FOR THE DEFENDANT THERE-
IN MENTIONED, TO COME BEFORE ME IN

THE UNITED STATES CONSULATE GENER-
AL IN SAID PROVINCE OF ANTWERP, ON
THE SIXTEENTH DAY OF SEPTEMBER, A.

D., 1911, AND THAT THE FOREGOING DEPO-
SITION SUBSCRIBED BY SAID DEPONENT,
WAS TAKEN BEFORE ME AT THE UNITED
STATES CONSULATE GENERAL, IN SAID
PROVINCE OF ANTWERP, ON THE DATE
LAST NAMED, BETWEEN THE HOURS OF
TEN O'CLOCK A. M. AND SIX O'CLOCK P. M.

ON SAID DAY, AND THE SAME WAS BY ME
REDUCED TO WRITING. THAT BEFORE
PROCEEDING TO THE EXAMINATION THE
SAID DEPONENT WAS BY ME DULY SWORN
TO TELL THE TRUTH, THE WHOLE TRUTH,
AND NOTHING BUT THE TRUTH, IN AN-

HARRY TUCK SHERMAN,
Commissioner.

SWER TO THE SEVERAL INTERROGATOR-
IES AND CROSS-INTERROGATORIES AN-
NEXED, AND THEREUPON HE MADE AND
GAVE THE FOREGOING ANSWERS, THAT
THE SAID DEPOSITION, WHEN COMPLET-
ED, WAS BY ME READ TO SAID DEPONENT,
AND THE SAME WAS THEREUPON BY HIM
IX MY PRESENCE SUBSCRIBED.
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IN TESTIMONY WHEREOF I HEREUNTO
SET MY HAND AND THE SEAL OF SAID
CONSULATE GENERAL OF THE UNITED
STATES OF AMERICA, THIS SIXTEENTH
DAY OF SEPTEMBER, 1911.

HARRY TUCK SHERMAN,
AMERICAN VICE CONSUL GENERAL,

COMMISSIONER.

( AMERICAN
) CONSULAR
) SERVICE

,

(fee STAMPS,

Consular fee No. 138.

Filed Apr. 9, 1912.

A. M. CANNON,
Clerk U. S. District Court.

/// tlic District Court of the United States for the

District of Oregon.

MEYER, WILSON & COMPANY,
Libellants,

vs.

THE FRENCH BARK BABIN CHEVAYE,
Defendant,

BUREAU FRERES and BAILLERGEAU,
Claimants.

UNITED STATES OF AMERICA,
DISTRICT OF OREGON.
This cause coming on for hearing this 18th day of

October, 1909, libellant appearing by C. E. S. Wood,

Es((.' their proctor, and the defendant and claimants

appearing by Wallace McCamant, their proctor.
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thereupon it is stipulated by and between the parties

that the testimony of F. M. Greenappin, M. A. F.

Rebel and J. Lebeaupin, may be taken before George

A. Brodie, a Notary Public for Oregon, and examiner

in chancery of District Court of the United States for

the District of Oregon upon oral examination, and

that said testimony shall be extended by the said

George A. Brodie and when so extended shall be re-

ceived as evidence in the case, the signing of the tes-

timony being waived, but the testimony as reported

to be subject to all objections reserved at the time

of taking the same. It is further stipulated that J. W,
Matthes may be sworn as interpreter, and he shall

interpret the examination of said witnesses at this

hearing, and libellant gives notice that he will, and it

is stipulated that he may, amend the libel so as to al-

lege a damage of $78 by reason of the bending of

certain iron rods, and also so as to allege that the

damage to the cement and iron was occasioned, or

may have been occasioned by snow and rain during

the loading, or while in the custody of the ship.

J. W. MATTHES, is sworn as an interpreter here-

in, thereupon M. A. F. REHEL is called as a witness

for the defendant and claimants, and having been

duly sworn through the interpreter, testified as fol-

lows:

Direct Examination.

('Questions by Mr. WALLACE McCAMANT)

:

Q. State your name, age, residence and occupa-

tion.

A. r^L A. F. Rebel; 35 years old; residence Dinan;
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occupation, deep sea captain.

Q. How long have you followed the sea as your

occupation ?

A. Since 1890.

O. How long have you been an officer?

A. Four years.

O. Are you qualified and licensed as a master of

a French vessel?

A. Yes.

O. What experience have you had with the stor-

age of vessels, and with the distribution of the cargo

as between the 'tween decks and the hold?

A. I have had experience, and I know what is nec-

essary, or what is asked at the examination to become

a deep sea captain ; besides that I have had the experi-

ence of superintending loading four cargoes.

Q. What position did you hold on the Babin

Chevaye ?

A. First Mate.

'Q. How long have you been one of the officers of

the Babin Chevaye?

A. Eight months.

0. Were you present when the Babin Chevaye

was loaded with her cargo on her voyage from Ant-

werp to Portland, Oregon ?

A. I superintended the loading of the cargo ex-

cept the loading of the stiffening.

Q. I am asking about the voyage which began on

the 16th of February, 1909?

A. Yes, we left Antwerp on the 16th of February,

1909.
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0. Is that the voyage on which you superintend-

ed the storage of the cargo except the stiffening?

A. Yes.

O. State what, in your opinion, is the proper dis-

tribution of the cargo as between the 'tween decks

and the hold on the Babin Chevaye?

A. It is my opinion that on this ship and other

ships two thirds in the hold and one-third 'tween

decks.

0. Of how many tons did the cargo consist on the

voyage which began on the 16th of February, 1909?

A. I cannot say exactly, but in the neighborhood

of three thousand tons.

O. Of this cargo how much was in 'tween decks?

A. According to my records there have been in the

neighborhood of one thousand tons.

Q. Have you a plan of the storage wnth you?

A. Yes, I have a plan that was made by me and

another one by the talley clerk.

O. Are you prepared to say whether or not the

plan produced by you and prepared by you is a cor-

rect one of the storage of the cargo in the Babin

Chevaye on the voyage which began February 16th,

1909, at Antwerp?

A. Yes, I can swear to it.

Proctor for defendant and claimants offer in evi-

dence the plan identified by the witness, and the same

is objected to by proctor for libellants as incompetent.

The witness may use it to refresh his memory, but

cannot introduce it to speak for itself independent of

his evidence.
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The document referred to is received and filed

marked Claimant's Exhibit A.

O. After tlie cargo was stowed in the lower hold,

what, if anything" was done to the hatches?

A. After the loading in the hold had been finished

the main hatch was battoned down and placed over it

two heavy booms crosswise, and two other sticks on

top of them, and they were nailed down with Ion;-

nails—nailed down with nails six inches long.

0. State whether or not the covering over the

lower hold and main hatch was removed at any time

prior to the arrival of the vessel at Portland?

A. No, this was absolutely impossible, because

otherwise it would have been necessary to discharge

the entire cargo in the 'tween decks.

Q. How many tons of pig iron was there in the

cargo of the vessel on this voyage?

A. About 600 tons.

O. Of this amount how much was in the lower

hold and how much in the 'tween decks ?

A. In the 'tween decks about 250 tons.

Q. Were you present every day wdiile the cargo

was being loaded at x\ntwerp?

A. Yes, every day, except the day that the stiff-

ening was put on board.

'O. Was there any marine surveyor employed to

superintend the storage?

A. The surveyor came on board twice a day.

Q. Do you remember his name?

A. Baines.

O. R. R. Baines?
. :
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A. Yes.

Q. What manner of man is Mr. Baines as to his

experience and quahfications to know whether the

cargo was stowed properly?

A. I think that after 25 or 30 years' experience

that he has been in that business he ouo-ht to be able

to know it.

0. Has he devoted his time, or the g-reater portion

of it to that work?

A. Yes, for these many years.

O. State whether the stowage of the cargo was

altered or changed in any way after the vessel left

Antwerp and before its arrival at Portland with re-

ference to the proportion of the cargo in the 'tween

decks as com]xared with that in the hold?

A. No.

O. State whether any portion of the cargo was ex-

posed to the weather at Antwerp while in custody of

the ship and before it was loaded?

A. The iron was exposed on the dock for a certain

time, which I am unable to state how long, because

they have changed docks for loading.

O. What portion of the iron was so exposed to the

Aveather?

A. The flat iron which was in the 'tween decks.

Q. In whose custody was this iron while it was

exposed to the weather?

A. I do not know.

Q. State whether or not the cement was exposed

to the weather at Antwerp before loading.

A. No.
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O. Was any portion of the cargo exposed to the

weather at x^ntwerp except the flat iron?

A. No.

O. Who kept the log book of the vessel during her

voyage from Antwerp to Portland?

A. It was kept by nie as first officer, and by Mr.

Collet as second mate up to May the 6th, because he

was injured and replaced on that date, and until the

arrival in Portland by Mr. X^iaud who was promoted

to second mate.

O. Refreshing your memory about the entries in

the log book of the vessel, I wish you would describe

the weather which the vessel encountered from and

after the 18th of April?

A. I can state that beginning about the 18th of

April, that we have constantly had bad weather, and

before ; the weather on some days was better. The

sea was so high and so much swell which made the

vessel roll considerable, and if I remember right, we

had a storm that week, particularly Wednesday and

Thursday.

Q. State whether or not the weather strained the

masts and rigging?

A. Yes, the masts were strained by the heavy roll-

ing.

O. State whether the decks were flooded by the

high seas, and if so, how often?

A. During the storms it was impossible to be out

on deck, it was too covered with water.

Q. How long did these conditions continue after

the 18th of April?
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A. We had bad weather ever since the 18th of

April, and up to the time that we were about the level

or about the height of Chile. We had bad weather

up to the time that we were off the coast of Chile, 25

degrees south latitude, though the stormy weather

continued until v/e reached the 37 degree south, which

was on the 10th of June.

Q. I direct your attention to the 5th of May, and

Vv^ill ask you what the weather conditions were on that

day?

A. I was on watch from 8 P. ^I. until midnight;

the wind became strong during the evening and oblig-

ed us to sail before the v/ind, and during the following

day the wind was very high, there v\^as a strong wind,

and in the morning when I was again on watch. I left

the watch at noon and was replaced by Air. Collet,who

was second mate, about half past three a tremendous

wave hit the vessel which had been noticed before by

two men which v/erc on watch on the deck. Two men

at the wheel, and two other men standing next to

them for assistance, the officer of the watch and sec-

ond boatswain were on the poop deck at that time.

This tremendous wave landed on the poop deck and

tore the wheel house or wheel cover off and carried

away two men, namely, one man at the wheel on the

port side, and one of the other men which was stand-

ing near for assistance. The carpenter who was also

standing near, was thrown violently against the rail,

and he was assisted when he had already his legs ov-

erboard. He v.as caught by Riou, who was the man

who had noticed the big wave coming.
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O. Who else were on the poop deck at the time

this wave came?

A. Besides those men which were lost, there was

two men also on the poop deck, both of whom noted

this big- wave coming, one called the attention of the

other to it, so that there was in all eight men on the

poop deck when this big wave landed on the ship.

O. What were the names of the two men which

were lost ?

A. Jaouen and LeFur.

O. State whether any one was hurt by the wave

in addition to the two men who were lost?

A. I have not finished quite with what I was say-

ing.

O. Proceed.

A. The second mate was thrown against the rail-

ing of the poop ladder. The man who was at the wheel

on the port side was found afterwards near the rail

of the poop ladder with one of his legs broken. This

same man by the name of Gallen also came on deck

in contact with the wreck on the poop deck, and he

suffered internal injuries on that account.

O. What was done with Mr. Gallen?

A. He was immediately taken to the saloon and

received all possible attention that could be given

him.

Q. Where was he left?

A. He remained in the saloon until the vessel

reached Hobart.

Q. Was he left at Hobart?

A. He was left at a hospital at Hobart.
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Q. Continue your testimony with reference to the

storm on the 6th of May, and the injury done to the

cargo, if any?

A. The carpenter had his jaw smashed, and the sec-

ond boatswain was the only one that then remained at

the wheel, and he called in the assistance of the two

men that were near the chart room on watch for as-

sistance. They were asked to assist in clearing away

the remnants left around the wheel because they in-

terfered with the steering of the ship. They all re-

mained at the wheel until they could be relieved by

change of the crew, because one part of the crew is on

the poop deck and one part of the crew was on the

deck down below, so they maintained the ship on its

course until they were relieved.

O. State what effect this storm of the 6th of May

had upon the vessel, or upon her cargo?

A. The storm or wave which landed on the ship

on this day carried av.ay the wall of the chart room,

and also the wall inside, and all the apartments aft

which filled with water, and the chart room was ab-

solutely flooded, and everything was carried away.

Q. State whether it strained the vessel, caused it

to leak water?

A. The water entered through the chart room,

and went into the saloon and the sail room, and it had

naturally no outlet unless it got down into the ship

;

but everybody was working hard to get the water out

of the saloon as fast as possible.

'Q. What was done in the way of repairing the

damage done on the 6th of May?
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A. The first thing" that was clone was to cover up

again the chart room l)y a temporary door which was

placed there.

Q. What else was done?

A. The wheel was working well yet, and the per-

sons on the poop deck, as soon as the weather permit-

ted it afterwards the}' have gone down in the hold

to see what damage was done to the cargo.

O. What did they find on examination of the car-

go?

A. It w'as found that one of the stanchions was

broken, and this w^as replaced by a new one so as to

close up the opening.

O. What evidence, if any, did they find of there

having been sea water in the cargo?

A. All we could discover at that time was that the

water had gone through the opening where the stan-

chion had broken and had fallen down on the barrels

of cement.

O. State what the weather conditions were after

the 6th day of May until the vessel got to Hobart

town, Tasmania?

A. We had at least one heavy storm once a week

with constantly high seas.

O. State how long the sea remained disturbed

with the swell after such a storm as came once a week

on this voyage?

A. There are different causes by wdiich the sea

can remain high ; sometimes 48 hours before, and

sometimes 48 hours after a strong gale. I want to

mention that by a strong gale, I mean a real storm.
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Q. State whether or not there was aii)^ other

storm which strained the vessel as much or more than

this storm on the 6th of May?
A. Yes, certainly, we had stronger storms or

worse storms later on.

'Q. How did the weather on this voyage from Ant-

werp to Hobarttown compare with the bad weather

that you have experienced on other voyages in your

19 years or so of seafaring life?

A. It is the only voyage in my experience which I

have made where we have suffered so much as on this

particular voyage.

Q. When the vessel reached Hobart town, wliat,

if anything was done with reference to the repair of

the damage that had taken place?

A. We first sounded the wells, and found that

there was no particular water in the hold, and taking

into consideration that the ship Vv^as evidently strain-

ed, then we have removed the different stanchions

along the deck and on the bulwarks and examined all

the rivets and removed all those whicli appeared

doubtful as to their stability, and replaced those that

had been removed and secured them properly with the

necessary bolts, and afterv/ards the cement ^vas re-

placed, and then we dried all our sails which had been

absolutely soaked ever since the 6th of May, and then

the entire crew^ was sent down below to find what,

if any barrels or other portions of the cargo had shift-

ed, and if necessary to secure them which were not

absolutely steady.

Q. Prior to your arrival at Hobart town had any-



Barque "Bahin Clievaye" 331

thing- been done to protect the car-^^o and to secure it

from shifting during these storms?

A. The only time that the weather ])ermitted I

went down in the 'tween decks and in the hold when

I foinid one barrel not absolutely well stowed, and I

had it immediately rewedged.

O. When the repairs at Hobart town were com-

pleted, what was the condition of the vessel?

A. The ship was in a good navigable condition.

O. Was it staunch and prepared for the voyage to

Portland?

A. Yes.

O. What was the condition of the vessel when it

left Antwerp?

A. In very good, navigable condition, staunch and

strong.

Q. What was the weather that the vessel encoun-

tered on her voyage from Hobart town to Portland ?

A. I mentioned before that we had stormy weath-

er until we reach the 37th degree south latitude.

'O. What was the effect of the bad weather after

you left Hobart town on the vessel with reference to

her straining and laboring?

A. We suffered several stormy days after leaving

Hobart, and during every storm the ship was badly

strained, and particularly also on those days that the

sea was very high when the vessel rolled.

Q. What caused the vessel to roll?

A. The high sea and the swell rather than the wind.

Q. State whether in these storms after leaving Ho-

bart the decks were flooded at every storm?
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A. At every storm the decks were covered with

water.

Q. What, if anything, was done with reference to

the care of the cargo on lli^ NOj.age from Hobart to

Portland ?

A. We decreased or moderated the canvas so as

to decrease the effect of the strain as much as possible.

Q. Was any examination lii.-^.de > -f the cargo from

time to time between Hobart and Portland ?

A. Yes, every time that the weather would permit

the hatches were opened so as to allow an examination

of the hold or cargo,

Q. What was done with reference to the cargo on

these examinations ?

A. All we did was to watch and rewedge any of the

cargo where necessary.

Q. Prior to the time when the vessel reached Hobart

town, what was done widi reference .v, ;/amping out the

hold as it filled with water from leaks ?

A. The pumps were sounded at ever}- quarter, and

when any water was found we pumped until they w^ere

absolutely dry.

Cross Examination.

(Questions by Mr. G E- S. WOOD)

:

Q. J:lo^^' long have you been with the Eabin Che-

vaye ?

A. I have stated before, T have been eight months.

O. You never vvcre with her before?

A. Not in particular this ship, but I have been on

others which are exactly the same.
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O. When yon say that yon think there onght to have

l)een about one third of the cargo in the 'tween decks,

are you speaking of this particular ship, or generally ?

A. I refer to all French ships in general, built at

Nantes, of same build, construction or capacity.

O. She is a barque?

A. Yes.
,

O. Square rigged?

A. Yes, what we call a three-mast bark,

O, Now, when you said how many tons were in the

'tween decks, how many killos are there to a ton?

A. A French ton is 1000 killos.

Q- When you gave the number of tons in the 'tween

decks, w^ere you speaking from memory?

A- I mentioned the amount from memory, and from

the record which I made at the time the ship was being

loaded.

O. Where is that record ?

A. I have here two tallies ; these two books were

both written by the tally clerk, or were made up by the

two of us jointly.

Q. The figures on the last column of the first page

which column is headed "Poid" that is the weight,

is it?

A. Yes, that is the weight.

Q. And this little book shows the total merchandise

with the weight which went into the ship?

A. Yes, all the cargo on board is the total weight.

O. Where does the loading of the 'tween decks be-

gin in this book?

A. To show what is in the 'tween decks vou must
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refer to the notes behind the different items that is mark-

ed " 'tween decks."

Q. Point out one of those marks.

A. (The witness points out upon the third page the

notation "Entrepont").

O. \Miatever is marked entrepont is between decks,

and all the rest is in the lower hold ?

A- Yes, with the exception, perhaps, of about 50 tons

of pig- iron which was used to ballast the ship properly,

:uid also to use for stiffening in certain parts of the

hold-

Q. Where was this 50 tons of pig iron put?

A. About 40 tons in the hold behind the coke, and

10 tons to wedge the iron in the lower hold.

O. Are these two books duplicates ?

A. Yes, one is an exact copy of the other.

O. How did you happen to have both copies?

A. Because the talley clerk has given them both to

me.

O. Does not one belong to the tally clerk?

A, I do not know the exact reason, except in case

1 lose one I would then have another. Besides you

may compare the hand-writing and you can see for

yourself that it is absolutely identical.

O. How many of these little books were made at the

tirjie of the loading?

A. Onlv these two, as far as I know.

{.} One of these really ought to ha\o f!i:en left witn

the t^'iiy clerk, ought it not?

A. Xo doubt the tally clerk has a copy ior himself-

He gave me this book so that in case anybody should
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ask nie where a certain portion of the cargo was I could

refer to the number and marks

O. Did you figure up from this Httle book the num-

l.er of tons in the 'tween decks ?

A. There was nothing which nesessitated me to do

so, btit if you want me to do so I will do it now.

Q. You stated the number of tons in the 'tween

decks in yotu" testimony just now?

A. The calculation was made just at the time, that

there was about 1000 tons in 'tween decks.

Q. Ask him if he was testifying from memory when

he gave the number of tons in the 'tween decks, or

whether he was testifying from having added up the

figures in these books?

A. I made the addition during the discharge of the

vessel, and remember that there was about 1000 tons.

Q. So that you are talking really from this little

book rather than from any independent memory of the

loading ?

A. The way I arrived at 1000 tons was that I

know in Antwerp there was about 750 tons of general

cargo loaded in the aft part of the ship, and there was

about 250 pounds of pig iron which makes me arrive

at a total of 1000 tons.

Q. Now, how do you get these figures, from memory

or from looking at this little book?

A. I tallied with the custom house here every day

what was discharged from the ship, so for the second

time I verified that there was 750 tons of general cargo

in the 'tween decks and about 250 tons of pig iron.
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O. Then I understand he is giving it from his mem-

ory?

A. From memory, certainly,—because my memory

is good enough to remember it after I have footed it up

several times since loading-

O. You did not make these books yourself?

A- I said that they had been made by the tally clerk

and signed by him.

Q. When you were being examined by Mr. McCam-

ant about the cargo why did not you say you had these

books ?

A. Because it did not seem necessary for me to say

so.

Counsel for libellant asks the notary to mark the book

produced by the witness for identification, and the same

is marked as requested, with the words "Marked for

Identification Ex. G. A. B."

O. On this plan of the loading, the plan is in ink and

then there are certain marks in pencil,—when were the

pencil marks put on it?

A. I as first mate did this plan in pencil, and I after-

wards went over it with ink, but as I am not an expert

in designing some parts have not been traced over.

Q. When did you make it?

A. In Antwerp.

O. This plan only shows certain merchandise but

does not show weights, does it?

A. When I made up that plan I made it with the

strict idea that it would only serve my own purposes,

and I had not the slightest idea that it would ever be

introduced as evidence-
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O. It does not state weights, does it?

A- I believe the weight of the pig iron is on it, but

as far as the estimate is concerned, I do not know,

—

it is merely to know where the different things were

put in case the stevedores here in Portland would ask

me where a certain cargo was I could tell them, and so

at the same time give an approximate idea of how much

there was.

Q. Referring to Exhibit "A," what are these fig

ures down here in the stern near the keel "40 P"?

A. That means about 40 tons of Cleveland pig iron.

Q. What are these figures in the 'tween decks, what

are they?

A. They refer to what I said a little while ago, that

there was 300 tons of pig iron,—there was 40 tons of

pig iron put forw^ard here, and about 10 tons put here

(showing), and about 250 tons of pig iron in the 'tween

decks.

Q. Did you do any calking of the deck on the voyage

out from Antwerp?

A. We caulked part of the poop deck, and the apart-

ments aft.

Q. How much of the poop deck?

A. About three quarters of it.

Q. When did you do this ?

A. I should have to consult the log book about it,

because it is marked in there.

O. State approximately what part of the month?

A. I believe during the month of April, when the

weather would permit it.
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O. What part of the month of April?

A- It must have been the latter part of March, or

the early part of April, because on the 18th of Ap-

ril the bad weather commenced.

O Did you do any caulking here in Portland?

A. Yes, the deck has been caulked here.

O. How much?

A. The entire deck was caulked.

O. The main deck?

A. Yes, the main deck.

O. Did you caulk any of the main deck on the voy-

age out?

A. No.

Q. When was the worst weather that you had,

—

l)efore you reached Plobart, or after you left ?

A. The worst weather we had before arriving at

ITobart.

Q. Was this wave that pooped the ship and carried

the men away, was that during the worst weather that

you had?

A. About a week after we had this storm on the 6th

of May, we had a tremendous gale, which was more ser-

ious as regards the straining of the ship.

0. A single great wave is often encountered, but

that does not necessarily mean that it is unusually bad

vveather, does it?

A- It is quite possible that the sea may be very high

and a great swell going and the weather be very calm.

Q. What I want more particularly is, do you not

measure a storm by any one ])articular heavy w^ave
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that is shipped,—you can have one great wave and it

v^^ould not mean that the storm necessarily was any-

thing unusual?

A. I do not think I understand.

O. I mean this : No sailor because he encounters

an unusually high and heavy wave would say from that

that it was a heavy storm ?

A. No, we do not call when there is only a strong,

long swell and a high sea, the water does not come on

deck, therefore you could not consider it a storm, but

it is more severe for the straining of the ship.

Q. How many people did you say were on the poop

deck on the 6th of May when you shipped that sea ?

A. I said before that were eight on the poop deck.

Q. Two men were at the wheel?

A. Yes, two at the wheel, and two others ready to

assist, and the second mate and second boatswain be-

sides two other men.

O. One of the two other men was the carpenter,

was it not ?

A. Yes.

Q. What was he doing up there ?

A- He was there also to give assistance in case the

other men would not be able to handle the wheel.

Q- Then there was four nien there?

A. The carpenter was one of the two men that were

standing near the man at the wheel to give assistance.

Q. Now, there were two men on duty at the wheel?

A. Yes.

O. And two ready to render assistance to them?
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A. Yes. 1

Q. One of those who were ready to give assistance

was the carpenter?

A. Yes.

O. And the other one was the second officer ?

A. The second boatswain,

O. The second boatswain?

A. Yes.

Q. What were they doing?

A. They were on their watch.

Q- They were on duty?

A. Yes.

O. What was the name of the two other men ?

A- Riou and Stener.

O. What were they doing?

A. They were on duty in case they had been told

that they were needed, that was the only place they could

go during a storm.

Q. What duty could they do?

A. It makes no difference what he does as long as it

is bad weather. Half of the crew must be on deck.

O. They were on the watch?

A. Yes.

O. I thought you said something about them being

there for shelter, what did you mean by that?

A. They were on deck and they naturally went in

the place which would best protect them for their safe-

t3^ In such weather it is not very pleasant to be out-

side and run the risk of being blown overboard.

Q. They were on the poop deck?
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A. Yes, they were on the poop deck.

O. How deep were you loaded at that time?

A. 1 have not put in that.

O- How much free board did she have amidships?

A. 45 centimeters.

Q- How high was the bulwarks above?

A. About 43 or 44.

O. How high was the bulwarks above the main deck

amidships ?

A. About 4 feet; I have never measured the exact

distance.

Q. On the 6th of May you were running before the

wind, were you?

A. On the 6th of May, of course, we have run be-

fore the wind; we had no engine on board.

Q. You always have to run before the wind?

A. 48 hours afterwards the weather improved so

they did not have to run with the wind regardless of the

steerage.

Q. 48 hours afterwards,—I am talking about the

6th of May?

A. In about 48 hours the weather improved.

O. Then as I understand it, he has not answered

my question,—on the 6th of May he was running before

the wind, as we say in English, or as he says with the

wind,—he was running with the wind on the 6th of

May?

A. Yes, on the 6th and 7th of May we ran with the

wind.

O- What sail was he carrying on the 6th of May?
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A. We carried the lower topsail, the foresail and

the main upper top sail.

O. Did you carry any jib or stay sail?

A. Two lower topsails, foresail and main upper

topsail.

Q. No jib?

A. No,—that was all we could stand.

O. When did you shorten sail to that amount?

A. We have taken in sail according to the strength

of the wind, and then we had these four sails from six

A. M. on May the 6th until the next morning.

Q. Then what sail did you have ?

A. When the weather came gradually better we in-

creased the sail.

O- What time was it you had this worst storm which

you say was worse than the 6th of May?

A. About eight or ten days afterwards, as I have

mentioned before.

0- That is the nearest date you can give?

A. Yes, if I should refer to my log book I could tell.

Q. How long did that last ?

A. About 24 hours.

O. Do )'ou remember what sail you carried then?

A. I do not remember that, but I know we had the

two lower topsails, the foresail, the mfain sail and jib,

hut I only mention those from memory. By referring

to my log book I could tell. (Witness refers to log

book). The correct date is May the 12th, and we car-

ried the foresail, two lower topsails, one jib and a main

stav sail,~the main stav sail was carried until it was
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carried away.

Q. Were you driven out of your general course dur-

uig- this storm, or did you hold your general course?

A. It was impossible to flee before the wind because

the wind and sea were crosswise; if we had fled before

the wind the sea would have swamped us down.

O. What I mean is, did you keep your general course

towards Hobart?

A. We stopped our course, but kept as close to the

wind as possible-

O. I am not talking about the wind, I am asking

whether you kept on your general course towards Ho-

bart ?

A. No, they did not follow their course-

Q. For how long a time were they off their course?

A. About 24 hours afterwards. The next morning

between eight o'clock and nine, they continued on their

course.

0. At that time they resumed their course?

A. Yes, continued their course.

O. What is the tonnage of the Babin Chevaye?

A. That is a thing which I am not very fan^iliar

with, how much registered ton she is.

Q. How much dead weight does she carry?

A. About 3000 tons,—those are the figures which

I cannot give correctly.

O. Would you say that she was fully loaded

this voyage?

A. Yes, had an entire cargo on board-

O. What part of the ship was it that this stanchion
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was broken on the 6th of May?

A. On the port side off the main hatch.

Q- I understand it was a stanchion in the 'tween

decks ?

A. No, I think you are mistaken.

O. Let me understand how much of a hole that was,

—how much did it let in?

A. After the rivet had broken off there was a

hole, but how much water went down I do not know.

O. What size was the hole ?

A. About three quarters of an inch.

Q. 12 milimeters?

A. Yes.

Q. What damage was done to the chart room,

—

you say the wall was stove in, do you mean the door ?

A. The door was splintered up and the inside wall

likewise,—the partition between the staircase and the

chart room was smashed up.

Q. Then the water went down the staircase into the

salon?

A. Yes, that is right.

O. How soon did you get that repaired ?

A. Immediate!}' I got four or five boards together

so as to nail it up.

O. Which way does the chart room open.—that is

the door, fore or aft,—does the door face forward or

face aft ?

A. The door slides.

O. Does it face aft or face forward, or starboard or

the port side?
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A. It faces aft.

O. What part of the ship is it in?

A. On the poop deck, about two feet behind tlie mid-

dle mast.

O- How far from the w^ell?

A. From 16 to 20 feet.

O. This water that went down the stairway into the

salon, where would it find its way into the hold and

't^^•een decks, what part of the hold or 'tween decks

would it find its way into?

A- It it hard for me to tell how it did go into the

hold, but we all thought it went through the sail room

and also through the store room, because several pro-

visions were damaged.

O. That would be all aft, would it not?

A. Yes, all aft.

O. The sails that you dried were spare sails that

you had stored in the sail room?

A. Yes, the sails were in the sail room, which is al-

so aft.

Q. He said he dried out a lot of sails after the water

had wet them,—they were spare sails that were in the

store room?

A. Yes, the sails that were in the sail room were all

brought out to be dried.

O. How soon after the storm?

A. It is impossible to dry sails from the sail room

during the trip, because they all would have blown over-

board.

O. They were dried out when you got to Hobart?
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A. Yes, at Hobart.

'O. How many times have you been aroimd the

Horn?

A. Three times by Cape Hope and three times by

Cape Horn.

Q. How many years at sea?

A- Nineteen years.

Q. Did I miderstand you to say that this was the

worst weather you ever saw?

A. Yes, indeed it was.

O. Do you refer to these two particularly heavy

storms, or to the whole voyage?

A. Especially with regard to those two heavy storms

we had, and also as regards the number of days,—

I

never saw so many during a certain period.

O. A ship is strained most by rolling, is not she?

A. A ship is strained not only by the rolling but by

all the different conditions of rolling and pitching.

O. I am not asking about this ship, I say, a ship is

strained most by rolling,—when the wind is in her sails

it tends to steady her?

A. As a rule the rolling of the ship strains her con-

siderablv, but there are other conditions \vhich often

make it strain just as well.

Redirect Examination

(Questions by Mr. WALLACE McCAMANT)

:

O. When did the rivet come off of this stanchion,

do you know?

A. This rivet parted after the storm of May the

12th.
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O What caused it to part?

A. The cross sea.

Q. What is a cross sea?

A. The seas cross when they come from two differ-

ent directions.

O. What would have happened had the vessel kept

strictly on her course during the storm of May 6th and

May the 12th?

A. She would have gone over.

Re-Cross Examination.
,

(Questions by Mr. C. E. S. WOOD)

:

O. The Babin Chevaye is a steel ship, is she?

A. Yes.

O. Where built?

A. In Nantes.

O. When?

A. 1901.

Redirect Examination-

(Questions by Mr. McCAMANT)

:

Q. Were there any empty spaces in the cargo, or in

the hold?

A. Between the two bulkheads on either side of the

hold there was a distance above the cargo in the 'tween

decks of six feet, and in the 'tween decks from the after

hatch up to and past the main hatch where the ochre was

stored there was a distance opened from two to three

feet,—a person could just crawl through it, but from

that place where the ochre was stored as far as the for-

v/ard hatch there was about the space of two feet left.
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Q. Over the deck?

A. Up over the deck.

(Witness excused).

F. M. GRENAPIN, called as a witness for the de-

fendant and claimants, being first duly sworn by the

interpreter, testified as follows

:

Direct Examination.

(Questions by Mr. WALLACEMcCAMANT)

:

O. State you name, age and residence and occupa-

tion ?

A. F. N.Grenapin ; age 30 years old ; residence Mus-

quer, France,"~seaman.

Q. What position, if any, did you hold on the Ba-

bin Chevaye?

A. Second boatswain.

Q How long have you followed the sea?

A. Sixteen years-

O. How long have you been with the Babin Che-

vaye ?

A. Eight months,—since we left Antwerp.

Q. Describe the weather on the voyage after the

18th of April, 1909?

A. I can give a description more or less, but to the

best of my memory it is this, that it was very bad wea-

ther.

O. Describe the weather on die 6th of May?

A. On the 6th of May we took in the lower top gal-

lant sail—the wind became stronger, the sea very high

and rough,—the wind still iDecame stronger,— the sea

became still higher,—the second mate, Mr. Collet, sent
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Die to see if the hatches were properly secured at the

corners,—there are three hatches, one two and three.

At three twent}- P. M. I reported that nothing had mov-

ed. At 3:30 he sent one of the seamen to look out.

vdiortly after that a big wave hit the ship aft. I was

with the second mate on the starboard side- 1 said to

him "Look at that big wave ahead of our ship." I was

standing next to Gallen, one of the men at the wheel;

just when I had finished making my remark the wave

hit the vessel and destroyed the wheel box, and sent the

two men at the wheel flying over the poop deck, the sec-

ond mate, the carpenter and the other ordinary seaman

also, while I was standing near the two

men at the wdieel I had my hand on

the wheel, and therefore at once seized-

it to hold the ship in place, and when I recovered

from the first shock I saw the door of the chart room

smashed in, as the wave was stronger on the port side

than on the starboard side- The wheel box was carried

ever to the starboard side and its position prevented the

\\heel from being properly operated. I had to take it

down entirely in order to free the wheel. Soon after-

wards I called for two men to replace me. I then found

the second mate on the starboard side near the poop

ladder. He told me one of his legs was broken. In the

meantime the men off duty were called on deck at once,

and I ordered that Mr. Gullet be at once taken to the

salon. The other injured men w^ere likewise taken down-

stairs. \Ve placed on the poop deck lines or ropes so as

to pass along afterw^ards safely. Then it was ordered
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that oil be thrown forward of the sliip during 48 hours.

Q. State whether the storm continued during all

those 48 hours?

A. The storm lasted until 24 hours after this wave

came on board the ship.

O. AA'as the deck under water an}' portion of that

time ?

A. Yes, it was impossible to be out on deck-

Q. State whether the damage done by this wave

particularly in staving in the chart house door and par-

tition, let the water into the hold onto the cargo?

A- Yes, there is no doubt of that, and also some stan-

chions were broken on the port side.

O. ^^'ould would be the effect of breaking- the stan-

chion with reference to letting water down into the

hold?

A. It would be hard to tell how much w^ater would

go down through the stanchions, because it is ])rctty

solid.

O. What caused the stanchion to break?

A. The big sea.

O. \\'hat VN-as done with reference to reparing the

stanchions and how soon was it done?

A. Yes, they were rej^aired as soon as it was pos-

sible to get out on deck.

O. What was done with reference to the damage to

the chart house and making the deck tight at that point,

—I mean fixing it so the water washing over the deck

would not go down through the stairway at that

point?
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A, Ves, the first mate imniediately made a tem-

porary door,—a sliding door.

O. How much water went through the deck and

down the stairwa}' ])efore those repairs could be effect-

ed to the chart house?

A- I do not know, because I had more important

things to do than to watch how much water went down

there.

O. Describe the storm of May the 12th?

A. T remember that on the 12th of May we did not

continue on our course, but laid still, or at least, turned

with the waves, the sea was very high then.

0- State whether the sea was washing over the decks

at that time?

A. Yes, it was impossible to be on deck.

Q. What, if ail}', dama,f;-e did that do to the stan-

chions of the vessel, or any of them?

A. I do not remember exactly whether the stan-

chions were broken on the 1 2th of May, but it was dur-

ing one of these storms, but I would not be certain

which.

O. How did the weather on this voyage compare

with other severe weather that you have experienced on

other voyages?

A. In all my 16 vears of navigation I never saw

such bad weather, and so long bad weather.

O. What was done when the shi]) got to Hobart in

the way of repairs?

A. Yes, we removed the cement around the stan-

chions and repaired the rivets, and bolts down below
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the deck, and then let water run over the deck so as to

examine into the places where water would come

through where there were leaks.

Q. When the leaks were discovered what was done?

A. They were repaired-

Q. Were all the leaks repaired?

A. Yes, all the leaks w^ere repaired.

Q. What was done during the voyage from Ant-

werp to Hobart with refcicncv: t;: ihj care of the cargo?

A. As soon as the weather would permit the cap-

tain himself sent the first mate down into the hold to see

if any barrels needed rewcdging and resecuring- Some-

times some of the barrels would get slightly loose and

they were resecured again, but not many.

O. How long \^'ere }'ou at Antwerp before the ves-

sel left?

A. Fifteen days before sailing.

Q. What sort of examination was made of the ves-

sel at Antwerp with reference to her being tight,

staunch, strong, seaworthy?

A. I do not know^ that.

Q. What was the condition of the vessel when she

left Antwerp?

A. It is hard for me to tell what condition the ship

was in. ^Vhen we went down the river the vessel seem-

ed to be all right, and navigable, but one cannot tell un-

til you get outside, until the ship is navigable or not.

0. What sort of weather did the vessel have from

Hobart to Portland?

A. The weather was not very favorable most of

the time,—bad weather-
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O. What was the effect of the 1)ad weather with

reference to the strainiiii^ of the vessel?

A. 1lie weather from Ilohart to }\:)rtland was not

as had as that from Antwerp to Hohart, Init neverthe-

less the vessel suffered some straining.

O. Did the vessel strain more in going from Ant-

werp to Hobart than she did from Hobart to Portland?

A. According to my own idea the vessel strained

more from Antwerp to Hobart than from Hobart to

Portland.

O- Was any change made at any time in the voy-

age from Antwerp to Portland in the stowage of the

cargo? As to its distribution between the 'tween decks

and the hold ?

A. No, because it would have been impossible to re-

move anvthing from the hold as everything was cover-

ed up.

Cross Examination.

(
Questions by Mr. C. E. S. WOOD)

:

Q. The floor of the salon is really the deck, is it

not?

A. Yes, it is the same,—on the same level as the

deck.

O. It is the deck, is it not?

A. Yes, it is the same deck,—it corresponds with the

other.

O- How would water getting into the salon get

down into the cargo if the deck was tight?

A. Around the salon at the bottom of the staircase

pre several doors which are not hermetically closed, and

therefore water went also in the sail room, and in all
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the other rooms adjoining the salon.

O. Why does he think that the water than went down

through the chart room into the salon when the big wave

pooped the ship went into the 'tween decks or hold;

what is his reason for thinking so ?

A. He does not understand.

Q. You said that when the big wave broke the chart

house the water undoubtedly went down into the hold,

did you not?

A- I do not understand.

O. When the w^ater came down the staircase it land-

ed in the hold, did not it?

A, Yes, that is right.

O. Now, the 'tween decks and hold are both below

the salon?

A. Yes.

Q. How did the water get from the salon lower

down into the hold?

A. It also went into the store room.

Q. As a matter of fact,the crew were all down in

the salon bailing water out, were they not?

A. Yes, all those of the crew^ that were not injured

were put to work to bail out the water from the salon

and other rooms.

Q. You spoke of a stanchion being broken in the

ship- Where was that stanchion?

A. About in the center of the ship on the port side.

It should be understood it was not a stanchion that was

broken but a rivet.

O. Was it near one of the hatches ?

A. It was near the main hatch.
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O. On the port side?

A- On the port side.

O. That was the only one that was broken, was it

not?

A, 1 think there were two or three that were

changed.

Q. But you are not sure whether it was during the

6th of May or the 12th of May storm?

A. No, I do not know when it was.

Q. You said it was in the storm of the 6th of May
first, but then after that said it w^as in the storm of the

12th of May??

A. I do not remember exactly, but I believe it was on

the 12th, because the vessel strained on that day more

than on the other day.

O. If there was more than one broken, where was

the other situated?

A. Also on the port side.

Q. The same place?

A. Yes, following the other.

Q. You are sure there was more than one?

A- Yes, there was more than one, but I have not

counted them.

0. Are you a liretton,—from Britainy?

A. No, Monsieur.

(Witness excused).

DISTRICT OF OREGON—ss.

1, Geo. A. Brodie, Notary Public and Examiner in

Chancery of the above entitled Court, do hereby cer-

tify that on the 18th day of October, 1909, at the hour
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of 2 o'clock P. ]\I. of said day, the parties in the above

entitled suit appeared before me in the City of Port-

land, County of Multnomah and State of Oregon pur-

suant to agreement, and it was thereupon stipulated

and agreed by and between the parties, the libellant

appearing by Mr. C. E. S. Wood, their proctor, and

the defendant and Claimants appearing by Mr Wal-

lace McCamant, their proctor that the testimony of

the witnesses M. A. F, Rebel, F. M. Grennappin and

J. Lebaupin, should be taken on behalf of the defend-

ants, and that such testimony should be taken down

by me in shorthand and afterwards transcribed into

typewritten script and certified to be correct by me

and that when so taken and certified said depositions

of said respective witnesses should be received in evi-

dence without the signature of the respective wi-

tnesses, the reading and signing of said depositions

by the respective witnesses being expressly waived.

That in pursuance of said stipulation and agreement

the depositions of said witnesses were thereupon tak-

en by me upon said day and upon the 19th day of Oc-

tober, 1909, as stated in the transcript of the depo-

sitions of said vvitnesses hereto attached. I further

certify that before proceeding with the taking of the

depositions of said witnesses they and each of them

were duly sworn by me through J. W. Matthes, In-

terpreter, to tell the truth, the whole truth, and noth-

ing but the truth, in answer to interrogatories to be

propounded to them respectively by proctors for the

respective parties.
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I further certify that tlie foregoing is a full, true

and correct transcript of the testimony of said wit-

nesses respectively, and of the whole thereof as taken

down b}' me in shorthand at the time and place afore-

said.

In witness whereof I have hereunto set my hand

and Notarial seal this 7th day of February, 1910.

GEO. A. BRODIE,
Notary Public for Oregon, and Examiner in Chanc-

er)'.

[Claimant's Exhibit 5.]

OATH OF MASTER TO MANIFEST OF ENTRY
COASTWISE DEPARTMENT OF COM-
MERCE AND LABOR BUREAU OF

NAVIGATION.
I, Jos, Lebeaupin, Master of the vessel called the Bab-

in Chevaye of Nautes, do swear that the original mani-

fest which I now exhibit contains a true account of the

articles composing the whole cargo of the said Fr Bk

which now are or at any time have been on board the

faid Fr Bk from the time of her departure from the

Port of Antwerp, from whence she first sailed, except-

ing and that no part thereof has

been landed therefrom, excepting

G. LEBEAUPIN,
Master.

MEYER, WILSON & CO.

Columbia No. 1.

Port of Portland, Oregon-

Sworn to and subscribed before me this Aug. 23, 1909.

R. F. BARNES,
S Collector.
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Filed Apr. ^,1912. A. M- Cannon, Clerk U. S. Dis-

trict Court.

[Claimant's Exhibit 6.]

TRANSLATION.
February 9th, 1909.

At the request of Captain Lebeaupin, commanding

the French Bark "Babin Chevaye" and by virtue there-

of domiciled on board of the same, moored in the Port

of Antwerp,

WHEREAS in accordance with a certain verbal

agreement of Charter made between the parties inter-

ested, the parties hereinafter mentioned have loaded

on board of the vessel of the plaintiff among other

merchandise, certain cargo of iron, and,

WHEREAS under these conditions the plaintiff only

intends to sign the Bills of Lading relating to the said

irons in sofar as they contain the clause "IRONS

STAINED WITH RUST"
I, the undersigned, Leon Schuermans, sheriff of the

Courts in the first instance and of Commerce, sitting

at Antw^erp, residing in this city at 23, Canal des Re-

collets.

Have told and notified Messrs. Wilson, Meyer &
Co., charterers, residing at Liverpool that the plaintiff

has demanded several times to submit to his signature

Bills of Lading containing the clause "irons stained with

rust," and that he will hold them responsible for any and

.'ill consequences resulting from any delay caused or

to be caused by withholding the said documents

and particularly of the demurrage of the Bark "Babin
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Chevaye" which will be claimed in accordance with

lier rights, protesting i nlhis respect to this charge by

rights.

W'ithoiU any reserves.

And for fear the}' ignore the same, I have given them

the duplicate copy of this original served upon them at

their chosen residence in Antwerp, acquiesced and de-

clared valid by and through their agents, Messrs. Fred-

Hall Johnstone & Co. residing in tliis city at 3, Quai

\'an r\Ieteren.

(Signed) L. SCHUERMANS,

[Claimant's Exhibit 8.]

UNITED STATES OF AMERICA.
State of Oregon

City of Portland

County of Multnomah

By this public Instrument of Declaration and Pro-

test, be it made known and manifest to all vdiom it may

concern, that before me, P. A- Ganty a ^otary Public

in and for the County of Multnomah in the State of

Oregon, duly commissioned and sworn, and practicing

in the City of Portland, State aforesaid, personally ap-

peared J. Lebeaupin Master of the French Ship "Babin-

Chevaye", of the burthen of about 1930 tons, and re-

quires me to extend his protest (the said Master having

previously noted in due form of law his intention to

protest) and together with him come and appear M. A.

F. Rebel 1st Mate, A. F. Viaud, 1st boatswain, F. M.

Grenappin, 2nd boatswain, all belonging to the afore-

said vessel, all of whom being by me severally, duly and
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solemnly sworn on the Holy Evangelists of the Almighty

God, voluntarily and freely depose that the said vessel

laden w^ith General Cargo being in every respect sea-

worthy, and in all things fitted and provided for her in-

tended voyage, sailed on the 16th day of February

1909, from Antwerp bound for Portland, Ore., via

Hobart-Town, Tasmania.

18 Feb. 9:30 p. m. Anchored in the roads of Cher-

bourg for stores.

20 Feb. 6:30 a. m. Left Cherbourg.

Nothing worthy of note occurred until

18 Apr. Sea very rough. The swell increases. Heavy

rolling, straining very much masts and rigging.

The deck constantly flooded by high seas

washing over.

29 Apr. Sea constantly breaking over the vessel.

1 May Sea very rough, heavy rolling of the ship

causes fear for the safety of the cargo. The

decks forward constantly swept by the

waves. Necessary precautions are taken on

account of the bad weather. Weather thick.

For the past 24 hours the barometer goes

down, since noon 2 degrees every hour and

stands at 744 at 7 p. m., the aneroide at 758.

Almost calm since 4 p. m.

2 May Sea hollow\ At 1 a. m. the barometer re-

mains steady. Heavy swell. Wind shifts

from N. to N. W. At 9:30 a. m. the wind

jumps to S. W. and suddenly freshens. The

decks are constantly covered with waves.

Pumps clear.
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3 May Fine weather. Sky overcast. Wind clecreas-

es.

4 May At 5 p. m. weather becomes sqtially, rain and

hail. The wind freshens and is blowing a

gale at intervals.

5 May Lower deck constantly filled with water

shipped on starboard and portside, decks

flooded. At 5 a. m. weather improves, squalls

less frequent. At 1 p. m. a strong gale.

Heavy rolling. Forward part constantly

flooded. From 4 p. m. to 6 p. m. a storm

blows. The seas break over the vessel from

one end to the other. Steering with the

waves to avoid accidents. At 6 p. m. the

wind decreases. Sea very rough. Decks

constantly flooded. At 11:30 p. m. a storm

blows. Barometer at 732.

6 May 1 a. m. very severe squalls. Sea very high

The entire deck constantly flooded. At 7 a.

m. the breakwater of the main hatch is car-

ried away. Vessel straining heavily. The

sea is tremendous. Pumps clear. The ves-

sel shakes from stem to stern at every sea

shipped. At noon it is impossible to remain

on deck. Early in the morning the baro-

meter slowly sinks to 728. At 8 a. m. the

wind increases in velocity, severe squalls,

the sea is awfully high, steering with the

waves. On account of the force of the shocks,

the lower deck is constantly filled with wat-

er to the height of the bulwarks, the excess
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running off on both sides over the mainrail.

In spite of this the vessel answers her helm.

A single spoon-drift is shipped on the poop

deck during a more severe squall about 11a.

m. After the gale at noon, the weather gets

a little better, the squalls become less strong.

Still going with the waves at a speed of 10^
knots an hour. At 3:25 p. m. the vessel is

struck from behind by two waves, the first

one lifting her bow up in the air and while

the stern was away down, the second wave

which was simply tremendous and literally

a mountain of water, the crest of which was

at least 30 feet above the railing, landed on

top of her. According to the deposition of

the AB Riouitt, extended from the foot of the

mizzen mast and over and above the chart

room on the poop deck. The coxswains

Jaoien and Gallen were at the wheel. The

officer of the watch Collet stood near to sup-

erintend them, the second boatswain Gren-

appin, stood on the look-out near the com-

pass, the carpenter Quellen and the ordinary

seaman de Fur, seated on the watch bench

and ready to come to the assistance of the

two coxswains. The AB Riou and Steuer

stood protected forward of the mizzen mast.

The stanchions aft on the poop deck are bent

or broken, the wheel-house is smashed, the

wheel badly damaged, the grating on the

portside is torn away. The door of the
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chart-room is smashed in and throui>ii the

force of the inrushing- water the inside wall

is smashed, the chart-room is full of water,

everything" inside, charts, natuical instru-

ments, etc., were either damaged or lost. The

water rushed dow'n stairs, flooded the cahin

and made most of the sails wet and dam-

aged some of the provisions in the store

room. This tremendous wave finally col-

lided with the forecastle after having filled

the lifeboat forward and damaged the riv-

ets in the bottom. It is impossible at this

time to estimate the extent of the damages,

the two coxswains Jaouen and Gallen were

torn away from the wheel, the second boat-

swain Grenappin who could hold on to the

binnacle, jumped to the wheel and was able

to maintain the ship which was already heav-

ing to, while the AB Riou comes to replace

him at the wheel assisted by AB Steuer. The

coxswain Gallen was thrown head foremost

against the rack on the poop deck on star-

board. He was afterwards picked up with

fractured forearm and severe internal injur-

ies. The boatswain Collet was swept from

one side to the other of the poop deck and

finally seized the bannister of the poop lad-

der. He was picked with his right leg brok-

en in two places. The carpenter Quellen

thrown violently against everything there

was in his way but was fortunately caught
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b}! the AB Riou when his two legs were al-

ready overboard. His jaw completely

smashed, suffered terribly and is internalh'

injured. Immediately afterwards a roll call

was held. The AB Francois Jaouen and the

ordinary seaman Yenant Marie Le Fur had

been carried overboard by this tremendous

sea and nobody has had any knowledge of

it at the time. It was then 3 :30 p. m. and the

unfortunate men were already far behind.

Under the circumstances and on account of

the condition of the sea and the force of the

wind rescue was impossible. After a consul-

tation with the crew it was unanimously de-

creed that under the circumstances no other

steps could be taken than to flee before the

wind and that any maneuvers to their res-

cue v/ould result in the doom of the ship. As

a last resource the Captain ordered to throw

oil which was continued until there was a

noticable change for the better. After the ac-

cident by 8 p. m. the entire crew was called

together and the AB V iaud was unanimous-

ly pron ounced officer of the watch doing*

duty as second mate

7 May Sea very rough. Wind W. S. W. The spill-

ing of oil is continued. At 5 a. m. the weath-

er gradually improves and the sea quietens a

little. It is still impossible to keep our

course. What remained on deck is picked

up and the water is 1:)eing bailed out from
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the appartments aft. At noon it is possible

to steer on our cotirse. Seas are still break-

in c^- over the shi]) on starboard and on the

]K:)rtside. At 1 ]). m. fine weather. Less

water shipped. Repairs made to the rig-

ging- and the masts inspected.

8 May Sea very rough. Heavy rolling, straining

considerabl}^ masts and rigging. The deck

is constantly flooded. Squally. For the

safety of the ship it is necessary to steer

with the wind. First time water in hold.

The pumps show the presence of 2 inches of

water in the hold.

9 ]\Iay Weather improves. Vessel straining through

the severe rolling. Pumps clear. In the aft-

ernoon good weather, but rolling and strain-

ing continued. At 9 p. m. the vessel rolls

terribly.

10 May Severe rolling. Fears are entertained for the

safety of masts and rigging. At 5 p. m. as

soon as the weather would permit of the

opening of a hatch an inspection of the hold

is made and 5 barrels of cement are found

adrift, besides several leaks in the weaker

parts of the ship.

12 May At 11 a. m. the decks are swept from stem to

stern. Violent rolling and straining of the

ship. At 1 p. m. awful weather. High seas

taking the ship sideways, straining and shak-

ing her tremendously. The lower deck con-

stantly full of water up to the railing. At 9

p. m. the storm increases m violence. The
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canvas of the lifeboats and the third tarpaul-

in of the main hatch are caried away, also

the railing of the poop ladder and the cover

of the manhole of the pump well. The port-

side of the deckhouse is stove in at least 2

inches.

14 May Decks remain flooded. Sea rough. As soon

as it was possible to go on deck the captain

and the officer of the watch make a thor-

ough examination. The cement of the stan-

chions from the main hatch to the small

deckhouse was broken and the stanchions

slightly twisted. One rivet completely gone,

causing thereby a considerable leak. Tem-

porary repairs are made with a wooden plug.

As soon as more water is found in the hold

the main pumps are worked constantly. At

6 p. m. pumps clear. As the water was mov-

ing constantly it was impossible to work the

pumps. An inspection of the hold revealed

several leaks resulting from the severe

straining of the ship.

20 May Sea very rough. With the exception of short

intervals the weather was generally very

bad up to this day and most of the time the

decks were flooded and vessel rolling heavily

on account of the tremendous swells. At 5

a. m. the weather becomes gradually better,

the sea improves. The decks are less fre-

quently covered with water. As the water

in the hold does not increase it is evident that
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; the vessel did not make water, l)ut that it

came from the leak as a result of the strain-

ing of the ship. Nothing worthy of note oc-

curred until

29 May When at 5:30 p. m. the pilot from Hobart-

town is taken on board to enter the river. On
account of the wind vessel is obliged to

anchor.

30 May Arrived at Hobarttown at 11:30 a. m. Mr.

Collet and the carpenter Quellen, are sent to

the hospital ashore.

31 May The AB Gallen is also sent to the hospital.

The ship's mechanic repairs the broken riv-

ets of the stanchions on the portside.

1 June Some of the barrels in the 'tween deck are

being rewedged and restowed.

5 June Vessel leaves down the river and continues

her voyage to Portland, Oregon.

9 June Sea very rough. I^ecks constantly flooded.

Severe rolling.

10 June Sea very rough. A gale is blowing. Vessel

straining considerably through the pitching

and rolling. Impossible to stay on deck.

11 June Weather good. Wind jumps from S. S. E. to

N. W. In visiting the hold, it is discovered

that 2 deck-beams in the 'tween decks on the

portside aft of the main hatch are broken.

1 July Although nothing extraordinary has hapen-

ed in the meantime most of the time the

decks were swept by the waves, accompanied

by frequent pitching and rolling and strain-
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ing the ship. From this day on the weather

became very much better, and nothing wor-

thy of note occurred until

20 Aug. At 11 a. m. the Columbia River pilot is taken

aboard and in tow of the tug "Wallula" ves-

sel anchors at Astoria at 4 p. m.

23 Aug. Vessel arrives at Portland and makes fast at

Columbia Dock No. 1.

AND the said deponents on their oaths declare,

that the said vessel was at the commencement of the

voyage aforesaid, staunch and strong, and had her

cargo well and sufficiently stowed, and her hatches

properly closed and secured; and that during the said

voyage they, together with the rest of the crew on

board, used their utmost endeavors to preserve the

said vessel and her cargo, tackle and apparel from

damage or injury. And that any loss, damage or in-

jury which has arisen or accrued, or that may arise

or be sustained, in any way or manner whatever, is

solely owing to the accidents and difficulties herein

set forth and declared, and not to any negligence,

want of skill, vigilance or exertion on the part of the

deponents, or any of the officers or men of the said

vessel.

Master, J. LEBEAUPIN,
M. A. F. REHEL,

Seamen,

A. F. VIAUD,
F. M. GRENAPPIN.

WHEREFORE, the said master and commander as

aforesaid, liatJi requested me to Protest, and I, the
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said Notary, at such his recitiest have PROTESTED,
and by these presents Do Pubhcly and Solemnly Pro-

test, ag^ainst all and every person and persons whom it

doth, siiall or may concern, and ag"ainst all and singu-

lar the accidents, casualties and circumstances already

set forth in the foreg-oing- declaration, on oath, for all

manner of losses, costs, damag"es, charges, expenses

and injuries whatsoever, which the said vessel and
her cargo on board and the freight by her earned, or

to be earned, or either of them or any part thereof,

have already sustained, or may hereafter sustain, i

reason or means of the foregoing premises.

THUS DONE and PROTESTED in the City of

Portland this Eleventh day of September in the year

of Our Lord one thousand nine hundred and nine.

IN TESTIMONY WHEREOF, I have hereunto

set my hand and affixed my Notarial Seal.

[Seal.] P. A. GANTY,
Notary Public in and for the State of Oregon.

Filed Apr. 9, 1912.

A. M. CANNON,
Clerk U. S. District Court.

[Claimant's Exhimit 9.]

/// the District Court of tJic United States for the

District of Oregon.

GEORGE H. C. MEYER ET AL.,
Libellants,

vs.

THE BARQUE BABIN CHEVAYE,
Defendant,

BUREAU FRERES AND BALLERGEAU,
Claminant.

It is hereby stipulated that the claimant is a corpor-

ation organized and subsisting under the laws of the

Republic of France, and that this stipulation shall
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stand in lieu of proof of this fact.

WILLIAMS, WOOD & LINTHICUM,
Proctors for Libellants.

Filed Apr. 9, 1912.

A. M. CANNON,
Clerk U. S. District Court.

And Afterwards, to wit, on the 14 day of June, 1912,

there was duly filed in said Court, a Notice of

Appeal, in words and figures as follows to wit:

[Notice of Appeal.]

In. the District Court of the United States for the

District of Oregon.

THE BAROUE ''BABIN CHEVAYE,"

GEO. H. C. MEYER, H. L. E. MEYER, JR., J W.

WILSON and JOHN M. QUAILE, partners

doing business under the firm name of MEY-

ER, WILSON & COMPANY,
Libellants and Appellants,

vs.

BUREAU FRERES & BAILLERGEAU,
Claimants and Appellees.

NOTICE OE APPEAL.

GENTLEMEN:
You will please take notice that the Libellants

above named hereby appeal from the final decree

made and entered herein on the 29th day of April,

1912,, to the next United States Circuit Court of Ap-

peals for the Ninth Circuit, to. be holden in and for



Barque "Bahin Chevaye" 371

said Circuit at the City of San Francisco, California.

Yours truly,

WILLIAMS, WOOD & LINTHICUM,
WOOD, MONTAGUE & HUNT,
Proctors for Libellants and Appellants.

Dated at Portland, Oregon, this 14 June, 1912.

To Messrs. SNOW & McCAMANT,
Proctors for Bureau Freres and Baillergeau.

[Endorsed] : Notice of Appeal. Filed Jun. 14,

1912

A. M. CANNON,
Clerk U. S. District Court.

And afterwards, to wit, on the 14 day of June, 1912,

there was duly hied in said Court, Assignments of

Error, in w^ords and hgures as follows, to-wit

:

[Assignments of Error.]

/// tJic District Court of the United States for the

District of Oregon.

THE BAROUE "BABIN CHEVAYE,"

GEO. H. C. MEYER, H. L. E. MEYER, JR., J. W.

WILSON and JOHN M. QUAILE, partners

doing business under the firm name of MEY-
ER, WILSON & COMPANY,

Libellants and Appellants,

vs.

BUREAU FRERES & BAILLERGEAU,
Claimants and Appellees.

ASSIGNMENT OF ERRORS.

The above named Libellants and Appellants hereby
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assign error to the decree of the District Court of the

United States for the District of Oregon in the above

named case, as follows:

L
The Court erred in decreeing that the libel herein

be dismissed, with costs to the claimants, or at all.

11.

The Court erred in not decreeing that the claimants

pay to the libellants the sum of

as prayed for in the libel.

III.

The Court erred in finding, contrary to the evi-

dence, that the Barque "Babin Chevaye" was sea-

worthy at the commencement of the voyage on which

the damage occured for which payment is sought in

this action ; and particularly in finding contrary to the

evidence, that the decks of the said barque were sea-

worthy and not leaky and the seams not old and rot-

ten at the inception of said voyage.

IV.

The Court erred in finding that the said barque was

seaworthy, although it appeared by the evidence of

the master himself that a hatch leading from the aft-

er-cabin into the hold through the storeroom could

not be covered or closed in any event, but in case of

the deck houses being carried away would leave an

opening for the sea into the hold.

WILLIAMS, WOOD & LIXTHICUM,
WOOD, MONTAGUE & HUNT,

Proctors for the Libellants and Appellants-
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[Endorsed]: Assignments of Error. Filed June

14, 1912.

A. M. CANNON,
Clerk U. S. District Court.

And afterwards, to wit, on the 14 day of June, 1912,

there was dnh' filed in said Court, a Bond on Ap-

peal, in words and figures as follows to wit:

[Bond on Appeal.]

/;/ flic District Court of the United States for the

District of Oregon.

THE BAROUE "BABIN CHEVAYE,"

GEO H. C. MEYER, H. L. E. MEYER, JR., J. W.
WILSON and JOHN M. QUAILE, partners

doing business under the firm name of MEY-
ER, WILSON & COMPANY,

Libellants and Appellants,

vs.

BUREAU FRERES & BAILLERGEAU,
Claimants and Appellees.

BOND.
KNOW ALL MEN BY THESE PRESENTS,

That National Surety Company, of New York, a cor-

poration, is held and firmly bound unto BUREAU
FRERES & BAILLERGEAU in the sum of two

hundred and fifty dollars ($250.00) to be paid to Bu-

reau Freres & Baillergeau, or their successors or as-

signs; for* the payment of which, well and truly to be

made, said corporation binds itself, its successors and
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assigns, jointly and severally firmly by these pre-

sents.

SIGNED AND SEALED the 14 day of June, 1912.

WHEREAS, Geo. H. C. Meyer, H. L. E. MEYER,
Jr., J. W. Wilson and John M. Quaile, doing business

under the firm name of MEYER, WILSON & COM-
PANY, as Appellants, have prosecuted an appeal to

the United States Circuit Court of Appeals for the

Ninth Circuit, from the decree of the District Court

of the United States for the District of Oregon bear-

ing date the 29th day of April, 1912, and entered in

the above entitled suit:

NOW, THEREFORE, THE CONDITION OF
THIS OBLIGATION IS SUCH that if the above

named Appellants shall prosecute such appeal to ef-

fect and pay all costs Vvdiich may be awarded against

them as such a])pellants if the appeal is not sustained,

then this obligation shall be void; otherwise the same

shall be and remain in full force and effect

NATIONAL SURETY COMPANY,
By J. C. Ainsworth,

Resident Vice President.

And by James McI. Wood,

Resident Assistant Secretary.

Taken and acknowledged this 14 day of June, 1912,

before me.

C. H. CHAMBREAU,
Notary Public for Oregon.

This bond approved as to form and amount and suf-

ficiency of surety. Dated Portland, Oregon, June
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14, 1912.

SNOW & McCAMANT,
Proctors for Appellees.

[Endorsed]: Bond. Filed jun. 14, 1912.

A. M. CANNON,
Clerk U S. District Court.

And afterwards, to wit, on the 19 day of June, 1912,

the same being the Judicial day of the Regular

March, 1912 Term of said Court; Present: the

Honorable CHAS. E. WOLVERTON, United

States District Judge presiding, the following

proceedings were had in said cause, to-wit:

[Order Enlarging Time to File Transcript.]

/// tlic District Court of tJic United States for the

District of Oregon.

No. 5169

June 19, 1912.

THE BARQUE BABIN CHEVAYE,

GEO. H. C. MEYER, H. L. E. MEYER, JR., J. W.
WILSON and JOHN M. QUAILE, partners

doing business under the firm name of MEY-
ER, WILSON & COMPANY,

Libellants and Appellants,

vs.

BUREAU FRERES & BAILLERGEAU,
Claimants and Appellees

Now, at this day, for good cause shown, IT IS OR-

DERED that the defendant's time for printing the

record and filing and docketing this cause on writ
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of error in the United States Circuit Court of Appeals

Ninth Circuit be, and the same is hereby, enlarged

and extended ninety (90) days from this date.

CHAS. E. WOL\^ERTON,
Judge.

And afterwards, to wit, on the 17 day of August, 1912,

there was duly filed in said Court, an Order, in

words and figures as follows to wdt:

[Order Certifying Up Original Exhibits.]

In the District Court of the United States for tJie

District of Oregon.

MEYER, WILSON & CO.,

Libellants,

vs.

BARQUE BABIN CHEVAYE,
Respondent,

Aug. 17, 1912.

Now, at this day, it appearing to the court that cer-

tain exhibits introduced in evidence on the trial of

this cause are of such character as to require inspec-

tion by the appellate court on the appeal of this cause

;

It is Ordered that Libellants' Exhibits B and C, and

Claimants' Exhibits 1, 2, 4, 6, 7, and C be certified up

by the Clerk of this court with the record in this cause

to the L'nited States Circuit Court of Appeals, Ninth

Circuit.

CHARLES E. WOLVERTON,
Judge.
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IN THE

/

Winitth g)tatt0 CircuitCourt

of ^ppeal0

for tf)t JBitntf) Circuit*

IN ADMIRALTY.

THE BARQUE "BABIN CHEVAYE."
GEO. H. C. MEYER, H. L. E. MEYER, JR., J. W.
WILSON and JOHN M. QUAILE, Partners

Doing Business Under the Firm Name of

MEYER, WILSON & COMPANY,
Libellants and Appellants,

V.

BUREAU FRERES & BAILLERGEAU,

Claimants and Appellees.

Appeal from the United States District Court for

the District of Oregon.

3Srief of aippellants

STATEMENT
This is a cause, in rem, in admiralty against

the French Barque "Babin Chevaye," for damage



to structural steel and cement on a voyage from

Antwerp to Portland, Oregon, by way of the Cape

of Good Hope.

The amount of damage claimed in the libel is

greatly in excess of that actually proved, by rea-

son of the cement turning out better on re-condi-

tioning than was at first expected, and also be-

cause of the rise in market price. The actual

damage to be awarded under the proof is $1,491.-

26, with maritime interest from August 23, 1909.

(P. 34, record.)

The contention of the libel is that the Babin

Chevaye was unseaworthy at the inception of the

voyage, in that she was improperly loaded and

was too "stiff," causing the vessel to labor and

strain at sea. The assignment of error (p. 372 of

the record) on which appellants especially feel

justified in urging the appeal is that the decks of

the Babin Chevaye were at the inceptiou of the

voyage unfit for the voyage she was about to

undertake:

—

1st. In not being properly caulked.

2d. In being structurally deficient in that the

main deck was pierced with two small hatch-

ways which could not be battened down or other-

wise made water tight. It is true the court below

found that "this opening was used many times a

day, and it could not have been battened down
without great inconvenience to the officers and

crew of the vessel and without seriously inter-

fering with their work in navigating her. It was



protected by the poop deck, which was a water-

tight deck almost as strong as the main deck and

much less exposed to water, etc.," but we shall

attempt to show that this view is a misconception

of the situation; that the warranty of seaworthi-

ness surely means that the main deck is tight

structurally and in condition from stem to

stern—to resist the attacks of the sea—should all

superstructure be sw^ept away. There is only

one roof to the ship, that is the main deck. The

Babin Ghevaye was built in 1901. (P. 56.) Pre-

paratory to this voyage she was put into drydock

at Antwerp to renew her classification in Bureau

Veritas. (P. 54.) Her rivets were examined and

just a few aft repaired. She was examined in

Antwerp as to her decks by her captain, Lebeau-

pin, who merely tried the seams with his pocket

knife where they looked soft (pp. 55, 95, 98);

also by Mr. R. R. Baines, employed by the ship as

marine surveyor, who seems to have made much
the same inspection as Capt. Lebeaupin, of such

portions of the main deck as were clear of cargo

(pp. 257, 264); also by E. Garnuchot, surveyor

for Bureau Veritas (pp. 305, 310). She pro-

ceeded on her voyage, leaving Antwerp February

16, 1909, and arriving in Hobart Town May 30th

following (pp. 19, 117). During this period she

encountered what is claimed to have been very

heavy weather, which is set up as a defense

—

perils of the sea—but this defense is denied by

appellants. These days of alleged stress are
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captains protest (p. 360)—both testimony and

protest being based on the ship's log (p. 127),

The 6th and the 12th of May were the two worst

days of the voyage (p. 96). The captain inclines

to the belief that the 12th of May was the worst

(pp. 115-116), which is confirmed by the first

mate (p. 338) and the second boatswain (p. 355).

They all agree that the worst weather of the voy-

age was before reaching Hobart. The barque

arrived at Hobart May 30, and remained there till

June 5.

The captain says, taking the voyage as a whole,

the bad weather occurred between the first week

in April and the first week in June (p. 96). After

June 10, both testimony and log agree that the

weather was favorable (pp. 96, 367). The barque

took a pilot off the Columbia River bar August

20. So that the entire voyage, with a week in

Hobart, consumed 95 days (p. 121). This was a

voyage of average duration (p. 121).

On arrival in Portland her cargo of cement and

structural iron was found to be badly damaged

by sea w^ater pretty generally throughout the

entire ship. Capt. Hoben, marine surveyor for

San Francisco Underwriters' and Wheat Cargo

Association of London and San Francisco (p.

167), inspected her and concluded her cargo had

been badly distributed, causing her to strain, and

that her deck caulking was old and unfit and

refused her a certificate for her outward-bound
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re-caulked. This being done, she carried her

wheat cargo to Europe in splendid condition, as

also a return cargo to Portland and again a

wheat cargo to Europe—three times around the

Horn.

We think the court below will not, when he

has heard more of the defenses of sea peril, be so

ready to take the mere conclusions and assertions

of the master and other interested witnesses. If

we are to accept as conclusive the master's asser-

tions on any fact of deck caulking, distribution

of load or weather w^e might as well surrender at

once. We intend to show by facts that his con-

clusive assertions are unreliable. The court will

certainly bear in mind that protests against sea

damage are extended from the log—and the log is

always written up to the fullest height of weather

or other incident in order that it may in the

future excuse the ship, should a claim be made
against her.

The master says (p. 97)

:

Q. What was the purpose of that protest?

A. To cover damages.

Q. And it is taken from the log, isn't it?

A. Yes.

Q. And you put into the protest the worst
weather you encountered, didn't you?

A. Yes.

Q. And in writing up the log at sea during bad
weather the master always has in mind damage
to cargo and extending a protest, doesn't he?
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A. Yes. Whenever I expect damage I always

make a protest.

Q. That isn't exactly the point in writing up
the log at sea. Doesn't the master or officer wTit-

ing the log have in view the fact that a protest to

cover damages may be made from it?

A. No. None whatever.

We submit this answer is not candid. It is

against human nature.

Q. So you don't have any—don't exaggerate

the weather any?
A. Not in the least. In fact it is not lively

enough to express the real condition.

Q. He can express it livelier now from mem-
ory. He has permission to go ahead if he wants

to?

A. I could not invent any other words than the

French are using for that purpose.

This examination is typical of the case. We
repeat that if we are to accept the captain's and

officers' mere words as conclusive, w^e are out of

court, for they state their own case at will.

We were not present. We have no means of

pitting words against words. The ship has it all

her own way, and when the master says the log

is not written up with a view to protest, he states

what is against human nature and what every

one familiar with maritime habits knows is not

so. Against mere arbitrary language we shall

show that this barque refused to disclose to

us, at our formal request, at w^hat time she

had last been overhauled and re-caulked; that

she made a voyage of average duration; that
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rounding the Cape of Good Hope. Ships do not

sail on mill ponds. Ships expect storms and

nothing short of a cyclone or hurricane is un-

usual in such a voyage. She was pooped by

one wave May 6. We shall show^ it w^as a

mere accidental occurrence, liable to happen un-

der the conditions and without effect on real sea-

worthiness, or relation to especially bad weather.

And w^e shall show that on her arrival in Port-

land her seams were rotten, not merely opened

by straining but rotten—each and every seam

the entire length of the main deck—and that

she had to have her entire main deck re-caulked

from the after house to the forw^ard house; and

that when so re-caulked she made three voyages

around the Horn and never damaged a pound of

cargo. These facts, w^e shall contend, speak

stronger than mere words.

ASSIGNMENTS OF ERROR

Upon the taking of the appeal herein assign-

ments of error were filed as follows:

I.

The court erred in decreeing that the libel here-

in be dismissed, with costs to the claimants, or

at all.
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II.

The court erred in not decreeing that the claim-

ants pay to the libellants the sum of

as prayed for in the libel.

III.

The court erred in finding, contrarj^ to the evi-

dence, that the barque "Babin Chevaye" was sea-

^Yorthy at the commencement of the voyage on

which the damage occurred for which payment

is sought in this action; and particularly in find-

ing contrary to the evidence that the decks of

the said barque were seaworthy and not leaky,

and the seams not old and rotten at the inception

of said voyage.

IV.

The court erred in finding that the said barque

was seaworthy, although it appeared by the evi-

dence of the master himself that a hatch leading

from the after-cabin into the hold through the

storeroom could not be covered or closed in any

event, but in case of the deck houses being car-

ried away would leave an opening for the sea

into the hold.

POINTS AND AUTHORITIES

I.

It is elementary, of course, that the "Babin

Chevaye" warranted herself to be seaworthy in
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every respect and fitted for the voyage she was

about to undertake.

Work V. Leathers, 97 U. S. 379, 380.

11.

Neither do the actual facts shown by the evi-

dence constitute in a legal sense perils of the sea

exempting the barque from liability for damages.

In "The Compta," 4 Sawyer 375, Fed. Cas. No.

3069, which was an action brought to recover

damages for injury to the cargo, the defense set

up in the answer was "perils of the sea."

The court, in discussing the evidence, said:

"The log book shows that the ship experienced

vv^eather of very considerable severity. On the

28th of October the log book notes 'terrific squalls

of wind and rain, high confused sea, flooding the

deck at times.' On the 27th of November it

notes: 'Eight a. m., frightful sea with terrific

squalls, wdth hail and rain, flooding decks fore

and aft; noon, squalls taking off, but still a heavy

sea.' The deck appears to have been frequently

flooded, and 'high, confused seas, heavy seas,

heavy swell,' are constantly mentioned. On four

occasions the record notes 'heavy head-sea, caus-

ing ship to pitch hard.' 'Heavy head-sea, ship

pitching heavily.' 'Heavy head-sea, causing ship

to go bows under.' 'Ship driving heavily.' But

it is to be observed that the log book nowhere

records any serious disaster to the ship, unless
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the springing of the head of the mizzen-top-

gallant mast be so considered. * * * * She is

once or twice mentioned as 'rolling heavily,' but

throughout the voyage she is not once spoken of

as straining or laboring in the seas. On the 13th

of December, when the log book states that a

heavy head-sea caused the 'ship to go bow^s un-

der, filling decks fore and aft,' she appears to

have been under top-gallant sails, and the entry

contains the note: 'Ship behaving well.' * * * *

From the foregoing it may, I think, reasonably be

concluded that the weather experienced by the

vessel was such as might possibly have produced,

on a staunch and seaworthy ship, the effects

attributed to it by the claimants. But that it was

not of such unusual and extreme severity as to

justify the assumption, without further evidence,

that it caused the leak which occasioned the dam-

age. The carrier to make good his defense is

bound to show that the damage arose from a sea

peril. It is not enough to show that it might have

arisen from such cause. He must prove that it

did."

In "The Colima," 82 Fed. 665, 668 et seq., the

question of the seaworthiness of the vessel was
also in dispute. In this case it appears that the

weather did not amount to a gale until 8 a. m.,

but at 6 p. m. the master, in order to head the

seas, had turned the ship two points off her

course. The ship could not, however, be kept

head to the seas and occasionally fell off into
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the trough of the sea, where she rolled heavily,

and in three successive large waves was turned

over completely with' nearly a total loss of the

ship, passengers and crew. It further appears

that the vessel had been making this run for

twenty years past, and for the past five years had

been loaded by the same stevedores who had

loaded her for the voyage in question. Yet it was

held that the storm was not unusual in character

nor more severe than every steamer should be

prepared to meet, and that the ship should have

been but was not sufficiently seaworthy to meet

such a condition.

Likewise in "The Aggie," 93 Fed. 484, 489,

affirmed in 107 Fed. 300, which was an action to

recover for injury to a cargo of sugar, "the log

kept by the chief officer shows entries of stiff

gales and high seas, and plenty of water on the

deck; that she encountered gales of wind, with

high seas. And there are records of a strong

breeze and large quantities of water; plenty of

water on deck; heavy gales from the west; that

the vessel was pitching heavily and taking im-

mense quantities of water on deck. And the mate

characterizes the voyage as 'a very rough voy-

age—very stormy, rough voyage after we passed

the Western Islands, at least.' Now, it is argued

that weather of this description, causing defects,

necessitates the holding that the defect was

caused by perils of the sea, and that, as such

perils were sufficient to cause the leaks, it cannot
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be presumed that the ship was unseawortliy at

the beginning of the voyage. However, it is not

considered that the storms were so excessive in

their nature as to constitute perils of the sea,

within the exceptions in the bill of lading; nor

were they of such an unexpectable nature that

the carrier should not have anticipated them, in

fulfilling the duty of providing a seaworthy

vessel."

The attention of this court is especially directed

to the case of "The Edwin I. Morrison," 153 U. S.

199, 210; 14 Sup. Ct. Rep. 823, 825; 38 L. Ed. 688,

and more particularly to the thirteenth finding of

fact as set out in the margin of the report, rela-

tive to the weather encountered by the vessel.

The trial court had found in its first conclusion

of law as follows:

"The damage is to be attributed to the dangers

of the sea and not to the fault of the vessel and

of the severity of the weather. The Supreme

Court spoke as follows (14 Sup. Ct. Rep., at page

827): 'We do not understand from the finding

that the severity of the weather encountered by

"The Morrison" was anything more than was to

be expected upon a voyage such as this, that is,

that coast and in the winter season, or that she

was subjected to any greater dangers than a ves-

sel so heavily loaded and with a hard cargo might

have anticipated under the circumstances.' " And

it reversed the decree.
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Compare also "The Medea," 179 Fed. 781, at

787, recently decided in this court.

The Ninfa, 156 Fed. 512, 521-4.

The Palmas (C. C. A. 1901), 108 Fed. 87, 89.

The Indrapura (C. C. A. 1911), 190 Fed. 711,

713, 715.

ARG-UMENT

As to the Inspection in Antv/erp

There was no real inspection of the deck caulk-

ing in Antwerp. The captain tried the seams

with his pocket knife—where they looked sus-

picious—and nothing whatever was done (pp. 54-

55, 95-98). Mr. Baines made the same sort of an

inspection (pp. 257-264), but only where the

decks were clear and it was convenient to do so

(p. 264). There was evidently no serious exam-

ination of her caulking. Mr. Garnuchot does not

seem even to have used a pocket knife, but was

content with mere visual inspection, and nothing

whatever was done to the caulking (pp. 305, 310).

What actually was done is listed on page 305.

Cleaning bottom, two coats of paint, lifted rud-

der, etc.; overhauling steering gear, two rivets in

rudder; replaced some rivets and stanchions in

hold (p. 305). This indicates why the vessel was

dry docked and what the intent and scope of the

examination were.

This was an examination to renew her classifi-

cation in Bureau Veritas. It related to her sea-

worthiness for insurance purposes, as a hull to
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keep afloat. It had no direct relation to the con-

dition of the decks as a protection to cargo.

Not a caulking iron was used in any examina-

tion.

Not a strand of oakum was taken out and

examined.

Her caulking was not renewed in a single spot

before leaving Antwerp. These are the uncon-

troverted and admitted facts. Yet the "Babin

Chevaye" was just in from a long cruise. The

inference, then, is that the caulking after this

long cruise was perfect. The inference must be

that it was practically new caulking. If that

had been the case, would not the owners have

hastened to show it? Would not the very first

element of their defense have been to show that

only a short time before the decks had been com-

pletely overhauled and the caulking entirely re-

newed? Instead of proffering that defense the

owners remain silent, and even ignore our re-

quest to state when the "Babin Chevaye" was last

re-caulked.

On the 9th of April, 1912, in connection with

the stipulation to take testimony in Antwerp, the

appellants filed a notice as follows:

"Please produce at the hearing of the wit-

nesses whose testimony is taken under stipula-

tion, hereto annexed, testimony showing when
the Babin Chevaye was last completely over-

hauled and her decks completely re-caulked,

prior to any re-caulking done preparatory to the
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voyage in question, giving the amount of mate-

rial used, the number of men employed and the

time employed."

The owners paid no attention whatever to this

request for information which lay wholly within

their power to produce, and their silence should

militate against them, on the ground that where

testimony lies wholly within the power of one

party who fails, neglects, or on demand refuses

to produce it, the inference is that it would be

unfavorable to his contention.

The 67th cross-interrogatory (p. 252) attached

to this stipulation asks each particular witness:

"Do you know or can you produce any record

showing when the Babin Chevaye was last com-

pletely overhauled and her main decks entirely

re-caulked prior to this voyage, commencing Feb-

ruary, 1909?"

None of the witnesses could answer this ques-

tion , though the Babin Chevaye was not a

stranger to them. And it was to anticipate their

inability to answer that the request to produce

competent testimony on this point was addressed

formally and directly to owners and proctors.

That they chose to ignore it warrants the infer-

ence that the caulking in the barque when she

undertook this voyage was ancient. We shall

show that this inference is supported by the con-

dition of the caulking itself when taken out at

Portland, and by other circumstances to which

we shall advert. The sole reason for believing
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that the decks at the inception of the voyage

were well caulked is because three men say so

—

the captain employed by the ship, Mr. Baines,

surveyor, employed by the ship, and Mr. Garnu-

chot, employed by the Bureau Veritas. Not one

of them could say when the vessel w^as caulked.

Not one of them could answer as to the age of

the caulking. Not one of them took out a single

foot of a single thread. Not one of them found

so much as a yard of caulking needing repair.

Not one of them used a caulking iron. Their

inspection was manifestly casual—as a part of

running over the whole ship—and certainly for

Garnuchot's purposes of classification in Bureau

Veritas leaky decks on a particular voyage would

cut no figure.

Capt. Hoben, marine surveyor in the Port of

Portland, tells how a proper examination ought

to be made, and common sense supports his state-

ments. He inspected the decks of the Babin

Chevaye preparatory to her outward voyage

from Portland with wheat. He says (pp. 177-

178):

Q. Captain, how old are you?
A. Seventy-two. I have been over sixty years

at sea. I w^as master in '64—one year before the

rebellion was over. Of course I have had a little

experience— and caulking decks— twenty-one
years, going on twenty-two—here in Portland.

All these ships come under me. I have good
knowledge of a deck. I have only to look at it.

I don't care to dig with a jack knife, for I con-
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sider that would be only to keep out hail stones.

/ try with a caulking iron—a proper caulking

iron—and if a deck wants caulking you got to

have it caulked before I grant a certificate.

And again (p. 191)

:

Q. I would like you to explain to the court

wdiat you mean when you say the caulking is

soft.

A. Well, that means the caulking ain't good.

Q. Well, in what w^ay isn't it good?
A. Well, wdien I take the pitch out of a seam

I get what we call a "making" iron. It is a caulk-

ing iron—a steel "making iron." It has a flat-

ter point. I put that down and hit it. If it goes

half an inch very well, but if it goes down an

inch or an inch and a half I say it is soft. That

is in bad condition.

We submit that no expert knowledge is re-

quired to show the difference in value between

Capt. Hoben's mode of examination as above

stated and as actually given the deck of the

Babin Chevaye and the casual general and

loose inspection given in Antwerp—a sweep of

the eyes and an occasional punch with the point

of a knife.

Having shown the method employed by Capt.

Hoben in his inspection of her deck in Portland

we now wish to show the

Actual Condition of the Deck

Capt. Hoben says (p. 167)

:

Q. What condition did you find her decks in

—

her main deck?
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A. I made a survey when the ship arrived here

of the ship in general for damage, and her decks.

That would be about the 13th of August.

Q. What condition did you find?

A. (P. 168.) Didn't find them good enough to

satisfy me she was in condition to carry a wheat

cargo, and on that cause I wouldn't grant a cer-

tificate until her decks were caulked.

• •••••*
Q. And what was the matter with the main

deck?
A. Well, the deck was soft in general and on

the passage out was patched up considerably in

places on the voj^age from Antwerp to this port.

I couldn't say where it was done. There were

many places that they had touched up. I sup-

pose they leaked. And I also went down into the

hold and found many barrels of cement all over

the ship which were more or less damaged from
leaks in her deck.

Q. How were those leaks in regard to being

general, running fore and aft and athwart ship?

A. Oh, the leaks was principally all over the

deck, etc.

Q. (P. 174.) Why does it become necessary to

re-caulk the vessel from time to time?

A. Well, a deck properly caulked is good for

three or four years, except the butts. But a deck

that is not properly caulked, or just run over, is

good for about one year. But I have caulked

decks, and when I caulk decks or see them
caulked in Portland you don't find any claims

coming back for damaged cargo. * * * *

In justification of the old man's boast, the

master testified that after the re-caulking ordered
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by Capt. Hobeii he himself made three voyages

around the Horn in the Babin Chevaye and
had no trouble about sea-water damage. Then
he left the ship and the sea. There are two con-

clusions whicli may be deduced from the fact

that after re-caulking in Portland he delivered

three cargoes in "splendid condition" after round-

ing the Horn—the most notorious foul weather
breeder in the world; one that the deck when
she left Antwerp was perfectly seaworthy, and
the weather experienced on that voyage was
incomparably bad; the other that the deck when
she left Antwerp was not seaworthy. Had it been
in as good condition as when she left Portland

there would have been no more damage on the

Antwerp to Portland voyage than on the three

successive ones around the Horn. We think the

latter conclusion the more reasonable. It is in-

conceivable that three voyages around the Horn
would not furnish some weather very compar-
able to that of the Cape of Good Hope voyage;

inconceivable that had the deck been in as good
condition as when it kept safe and dry three

cargoes around the ?Iorn, it would have leaked

like a sieve its entire length on the Cape of Good
Hope voyage and the top thread have been found
so rotten it had to be taken out over the entire

deck. The contrasts are too preposterous and
not justified by the evidence.

The master says (p. 87)

:

Q. Did you carry a cargo in the Babin Che-

vaye from Portland to Europe when you left in

the fall of 1909?

A. Yes, full cargo of wheat.
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Q. In what condition did that cargo arrive at

its destination in Europe?
A. Splendid condition.

Q. Did you carry a cargo from Europe to Port-

land on the next voyage of the Babin Chevaye?

A. Yes. Cement for Meyer, Wilson & Co.

Q. These same libellants?

A. Yes. These same receivers.

Q. In what condition was that cargo when it

arrived in Portland?

A. Very good condition. I believe that claim

was made for only three barrels, and without

having any wet barrels.

Q. Did you carry a cargo on the Babin Che-

vaye on the return trip to Europe from that time?

A. Yes. Again a cargo of wheat.

Q. What condition did that cargo arrive at its

destination in, Europe?
A. Also splendid condition.

Q. What cape did you round on these voyages

I have last asked you about?

A. Yes. Cape Horn each voyage.

Of course the captain says the weather on

these voyages was not comparable to that on the

Good Hope voyage, which was the worst in his

whole maritime experience, but as we have al-

ready stated, we are not going to take these mere

flat assertions as gospel, and hope to show that

the weather during the Good Hope voyage was

only what any vessel undertaking such a voyage

ought to expect.

Continuing to examine into the condition of

the caulking when the vessel arrived at Portland,
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we call attention to the testimony of Mr. Jordan,

a master caulker of forty j^ears' experience (p.

142):

Q. How much of the deck did you re-caulk?

A. The whole main deck—all of it.

Q. How much of the old caulking did you take

out?

A. Well, one thread (printed erroneously

"third"), sometimes two; where it was real bad
we took out a good deal more.

Q. What condition did you find the caulking

that you took out—as to age and softness?

A. Well, pretty poor condition.

Q. Well, explain a little more definitely what
you mean by poor condition, as to softness and
rot?

A. Well, the oakum was decayed—had lost its

covering for its protection—I suppose by the

shipmaker. The pitch is a protection for the

oakum. Oakum won't stop a leak itself—has got

to be protected by another coating, kind of pitch

or something else.

Q. Had the oakum lost its thread-like charac-

ter and continuity so that it was putty-like?

A. Yes, sir. Yes, sir, it was decayed.

We think this testimony is worth all the testi-

mony of claimants put together. Here was the

whole deck rotten in its caulking—the whole top

thread, and often much more, decayed soft.

Claimants seek to avoid this inevitable con-

clusion of unseaworthiness by suggesting that

this top strand had rotted after the storms of

May; that is, that a tarred or creosoted fiber had
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completely rotted over the whole deck between

the middle of June and the middle of August. It

is preposterous, and they recall Capt. Lebeaupin

to explain away the force of our testimony. He
admits the oakum was rotten, but says it was

caused by the wood of the deck becoming soaked,

then communicating this moisture to the pitch,

and made the pitch rot a little (p. 203). We sub-

mit this is nonsense. The wood of a deck is sup-

posed to be wet indefinitely without harm, and

as for water rotting pitch it wouldn't do it in a

thousand years. Pitch is impervious to water.

The captain gives as his second reason (p. 203)

that on account of the straining the seams opened

in certain places, and as the water couldn't get

through it followed the seam into the deck that

had become soft, and as soon as oakum gets wet

it rots graduall}^

The captain's final explanation (p. 204) is that

the deck forward of the forecastle head was in

good condition and was not re-caulked, the rea-

son being it was free from water during the bad

weather, whereas the main deck aft of the fore-

castle head was never free from water, except

probably one week in three whole months of bad

weather.

In three weeks it was dry only a few days (p.

204). During the bad weather the deck was all

the time under w^ater, not exactly up to the bul-

warks but covered with water during the whole

24 hours.
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We think the captain has proved too much. In

the first place, if the pitch was rotted and the

seams so bad and the whole condition of the deck

so changed after the bad weather he should have

overhauled his decks and re-caulked. But he

expressly says that the six days in Hobart Town
he did no re-caulking to the deck except a few

places around the hatches, and that he did no re-

caulking in all the fine weather after leaving

Hobart, from the middle of June till he arrived

in Portland, except a few places for the upkeep

of the deck.

His testimony is as follows (p. 119)

:

Q. What caulking did you do when you got to

Hobart Town on the main deck, as to quantity?

Just state how many places you re-caulked.

A. On the starboard side in some places and
around the hatches where I thought were leaks.

Q. Many places on the starboard side?

A. No. Just off the main hatch.

Now this, the court will remember, was in June
and after practically all the stormy weather had
been experienced.

• ••••••
A. I did not caulk the poop deck in Hobart

—

merely on the voyage when we were in the equa-

torial regions—where slight repairs were re-

quired.

Q. And did you do any caulking after leaving

Hobart—between Hobart and Portland?

A. Once a week I sent my first mate over the

deck to do what caulking was necessary.
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Q. What I am trying to get at is how much
caulking was actually done.

A. I didn't. I can't say in what places. In

small places. Probably here and there—wher-

ever it was required in the usual upkeep.

Q. Well, was there much done or little?

A. Very little.

We have here this condition: A deck wretch-

edly rotten in its caulking in August and con-

demned throughout in Portland, the master

claiming this condition was all produced in good,

sound seams by bad weather since May and June;

that he examined the caulking by his first mate

once a week; that he had fine weather after the

middle of June, yet he did not discover this

dilapidated condition. On the contrary, the ex-

aminations showed very little to be done and very

little was done. And by inference it is perfectly

clear that had it not been for the bulldog vigi-

lance of Capt. Hoben this captain would have

started back to Europe with these same rotten and

patched up seams over a cargo of wheat. No
initial effort was made by the ship to re-caulk her

decks. Hoben says (p. 68) : "I wouldn't grant a

certificate until her decks were caulked." And it

is fair to assume that could the Babin Chevaye

have got away with the wheat and have saved the

expense of re-caulking, any damage to the wheat

would have been met with the same extravagant

weather and claim of sea peril.
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The other claim of the captain is, tliat as tlie

caulking under the forecastle house was not re-

placed, ergo that on the open deck was just as

good and would have been as good if it had not

been for the constant wetting to v/hich it was

exposed and to which the deck under the fore-

castle was not.

We want the court to notice that the deck was

re-caulked from the combings of the after house

to the combings of the forecastle head or for-

ward house, or as Jordan said, "All the main

deck

—

all of it." And in the sense of this suit

that is so because you can no more compare that

part of the deck which is under the protection of

the two houses than you can compare your out-

side porch floor with your parlor floor. They are

absolutely protected and the original caulking

under these roofs—the poop deck and the fore-

castle head—would be found sufficient years

after the seams of the exposed and open deck

had decayed. We think the general rot of the

caulking on the main part of the main deck

—

and the sufficient soundness of that under the

houses—proves that the whole main deck had

been undergoing a process of general deteriora-

tion, for had it been due to this one voyage and

had the vessel been flooded from stem to stern,

clear over the rail constantly, as the master in-

sists, her after quarters deluged by the wave of
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May 6, then even the covered decks were satur-

ated and there should have been no such differ-

ence in sudden deterioration due to wet and strain

between the open deck and the covered decks.

Because on this voyage by the captain's testi-

mony both covered and uncovered decks were

equally wet. A sudden one-voyage deterioration

of the seams of the open main deck would cer-

tainly have left them in a condition more nearly

approaching that of the seams of the forward

and after covered decks, but the seams of the

open deck were rotten throughout. They had felt

not the stress of one voyage in the weak places,

but the universal decaying touch of time.

Mr. Jordan, the caulker, who should be de-

cidedly the best informed witness, dissents from

the master's conclusions. He says (p. 144)

:

Q. Simply all the top threads that would be in

bad shape?

A. Yes, sir. Yes, sir.

Q. Now, Mr. Jordan, couldn't that be caused

by the heat in passing through the torrid zone

—

the condition in which you found the pitch?

A. No, sir.

Q. You think not?

A. No.

He then shows (p. 144) that the oakum which

was left in the seams all had to be "horsed" down
with a "horsing iron," which, as explained by

Capt. Hoben (p. 191), shows the seams were all

soft. And Jordan says (p. 144) that he put in
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11,000 running feet of caulking, working four-

teen men for seven days (p. 145.) That this is re-

newal of a decayed, worn out and ancient caulk-

ing is, we submit, self-evident. It is not the

repair to a good, sound deck, necessitated by such

straining as opened the seams in the weak places.

This condition was general. Every inch of the

deck caulking w^as decayed.

Capt. Crow^e, on cross-examination, in answ^er

to a long question pre-supposing that the vessel

strained, seams opened and decks were covered

with w^ater 48 hours at a time, says (p. 161)

:

A. Oh, the top thread w^ill deteriorate some,

but it wouldn't deteriorate the oakum but very

little, unless there was a motion—a bending mo-
tion of the hull—a bending like a bending up and
down of the deck on its fore and aft line, or

straining the other way—athwart ship. Unless

there was strain enough to do that it wouldn't

affect the oakum.
Q. Suppose the vessel did strain in the way

you describe, wdiat effect would it have on the

oakum?
Objected to. No such evidence. It is a steel

vessel.

A. It will partially chew the oakum on top. It

will crack the pitch and throw it out in places,

and it will get quite soft.

There is no evidence of any buckling of the

vessel. The Babin Chevaye was of steel with

a steel under deck, not w^ater tight, but intended

as a structural brace (p. 175), after the manner
of French ships; and Capt. Hoben says such ships
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"don't work much" (p. 175). But admitting tliat

there was straining and buckling and working, it

would show damage, as Capt. Crowe says, only

"partially" in the weak places. No straining

would reduce the caulking to a uniform state of

decay, as was the case.

Capt. Hoben saj^s:

"Deck was soft in general (p. 168). Tested

deck full length of ship (p. 183). Cargo damaged
through leaks in deck and stays carried away
(p. 184). Many barrels damaged all over the ship

(p. 168). // the water was on it for three weeks
it ought to keep tight, provided nothing is carried

away; that is the intention of the deck when
properly caulked, the same as the bottom of the

ship; it is supposed to keep out water. It is not

supposed to leak" (p. 174).

Capt. Crowe says:

"Decks could be under water for a fortnight

and they would not leak unless she strained" (p.

163). One \vave pooping the ship could not

open the deck seams the whole length" (p. 164).

Jordan says:

"We 'rived' the whole deck—took out one
thread or tvso where it was necessary, out of the

whole deck, from the combings of the face of the

cabin to the combings of the forecastle head;

re-caulked the whole main deck; took out one or

more threads" (p. 143).
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Mr. Tucker says:

"The damage to the steel was more or less

throughout the whole vessel. * * * * The salt

water damage was pretty well all through the

vessel" (pp. 139-140).

It will be remembered that Capt. Lebeaupin

said he had done very little patching in the caulk-

ing. F'rom the condition of the decks in Port-

land it is very evident he ought to have done a

great deal in the two months' fine weather he

admittedly had after the storms (middle of June

to middle of August. See protest, p. 359).

We may make this logical statement: If the

wholesale rotten condition of the seams as found

in Portland was caused by May storms he should

have found this out and re-caulked before he left

Hobart Town, or during the fine weather of June,

July and August.

By his own statement he did not find it out and

re-caulked in small places here and there—very

little (p. 119). Evidently the deck must have

seemed to him about the same as when the

barque left Antwerp, and he failed to discover

this sudden deterioration under the influence of

wet and tropical heat that he advances as a the-

ory to account for the rotten caulking.

Or on the other hand, if Capt. Hoben be right

that there had been "considerable patching up,"

"many places," "all over the deck" (p. 168), then

the master has not been candid in saying the

entire re-caulking was "very little," and he has
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not been candid because he knew his storms

would not explain or justify such wholesale re-

caulking, but the fact of large repairs would im-

ply an old, unsound deck (as to caulking) at the

inception of the voyage.

We insist there has been no sufficient explana-

tion for a deck completely rotted as to the top

thread, and often deeper, "from the combings of

the face of the after cabin to the combings of the

forecastle head—the whole main deck. There

has been no theory which satisfactorily accounts

for one cargo damaged by leaks all over the deck

and after Mr. Jordan's re-caulking of the whole

deck three voyages around the Horn and not a

pound of cargo damaged.

There has been no explanation why the owners

refused to tell us when the Babin Chevaye was

last re-caulked.

We will now take up the question of

The Weather

Here, as with the caulking, if we have to

accept the captain's and his officers' mere asser-

tion, with Gallic emphasis, we might as well quit.

But here, again, we desire to oppose circum-

stances and facts to adjectives and assertion.

The following facts will appear:

The Babin Chevaye made the "average voy-

age" as to time (p. 121). In all the weather com-
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plained of she only left her course lo run with

the wind for safety once, the storm of May 5th

and 6th (p. 107, 116). The storm of the 6th of

May and of the 12th of May were the worst ex-

perienced. These were the two worst days of the

voyage (pp. 96, 115, 117). The French rate the

force of the wind from to 12. Six is strong

breeze and seven is moderate gale, eight fresh

gale, nine strong gale and ten w^hole gale, eleven

storm, twelve tempest (tempete) "impossible to

carry sails" (p. 104). The captain calls eight a

light blow (p. 99) and admits what every sailor

know^s, that a "gale" is good sailing weather if

the wdnd be in the right direction for the course

(p. 104). He says that in his log and protest

"squall" means a sudden rise and sudden fall in

the wind after a short duration (p. 106). He also

says that average weather is nine to ten, that

"eleven" is unusual and he had "eleven" two

days—May the 6th and 12th—but also lesser bad

weather two or three times a week and for a

long period (p. 121), and that twelve is a cyclone

and would carry away all sails (p. 121). Yet on

the 6th of May, with the storm at its height

(eleven), he carried the same canvas he had on

the day before when the w^ind blew only nine to

ten and had not reached the classification of a

"storm"; the foresail, the lower fore topsail, the

mizzen middle staysail and the mizzen topmast

staysail (p. 108), four large sails—the foresail,

one of the largest of the ship. He carried this
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spread of canvas with the wind at eleven when

had it been one degree higher—twelve—he could

not have carried any sail at all. On May 12th

(when he rates the wind at 9 to 11) he carried

(p. 116) the foresail, the lower fore topsail, the

lower main topsail and the fore topmast staysail,

an even greater spread of canvas than on the

6th of May and the 5th of May, when no higher

rating than "a gale" had been reached, and within

one sail as heavy a spread as on the 4th of May
when the wind was three to nine, or only strong

gale (p. 103). That this spread of canvas is

wholly inconsistent with the weather described

needs no expert showing. She couldn't have had

"eleven" weather, just short of a hurricane, when
she could have carried no sail, and yet carry such

a heavy spread of canvas. Had the weather been

what it is rated—eleven—a mere scrap of double-

reefed foresail or a fore topsail would have been

all she dare carry. Manifestly she could not

carry the same sail set for "three," gentle breeze;

eight, fresh gale; nine, strong gale, into ten, whole

gale, and eleven, storm, yet that is exactly what

she did; on the two worst days. May 6th and

12th, carrying the same sail as on May 4th and

5th, except that May 4th had the addition of an

upper fore topsail (p. 107). There is either some-

thing wrong with the sails or the wind. If he

carried that spread of sail there wasn't the force

of wind claimed. It is easy to write ten, eleven

or even twelve in a log and support it on the
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stand, but it contradicts tlie sail carried. A com-

parative table would be as follows:

Date. Wind. Sails.

May 4. 3 to 9—Lower fore topsail, foresail,

(P. 103) lower main topsail, upper
main topsail, upper fore lop-

sail. (P. 107.)

May 5. 9 to 10—Foresail, lower fore topsail,

(P. 107) mizzen middle staysail, miz-
zen topmast staysail. (P.

108.)

May 6. 10 to 11—Same as on the 5th. (Pages
(P. 107) 107-108.)

May 12. 10 to 11—Foresail, lower fore topsail,

lower main topsail, fore top-

mast staysail.

We repeat, no vessel could or would carry the

same sail in "eleven" (storm) that she had car-

ried in "eight" (light blow) and nine (strong

gale). She could not and would not carry the

spread given above through weather correctly

rated eleven w^hen at twelve she could admittedly

carry no sail at all.

Capt. Crowe says (pp. 153, 164, 165, 166)

:

The amount of sail carried is always in rela-

tion to the force of the wind; that in "twelve"

weather you can carry no canvas at all, in

"eleven" very little; that eleven w^eather is very
rare; that the sail given is "a large amount of

sail to carry with the wind, as we are led to be-

lieve it is." "I doubt very much if the sails would
stand or the gear. It would be an enormous pres-

sure of canvas for a force 'eleven' of wand."
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Capt. Hoben says (p. 173)

:

The ship was staunch and strong in every way,

barring her decks (I leave them out) and she

could carry any sail would stand the wind, but if

it was blowing as hard as the captain explains it

I don't thinly the canvas would stand the pressure.

And (p. 188):

The man who commands the ship ought to

know when it is time to shorten sail and when it

ain't, but what I said, that it appeared to me the

amount of sail she had was a great deal for the

heft the wind was blowing, and I can't under-

stand yet, with a blow^ that hard, how she could

carry that sail. I don't know whether you had

them sails on or I never know whether 'twas

blowing that hard. I only say, if blowing

"eleven" it is about ninety—which is more than

a hurricane—that the sails could hardly stand it.

Captain Veysey says (p. 196)

:

That is the ordinary canvas to run with in

those latitudes in that time of the year. In other

words, the weather was ordinary.

Much is made in the protest and the trial of

the pooping of the ship by a large wave May 6th,

and it does have the tragic element that two men
were lost overboard. But it was a single casualty,

wdthout relation to general stress. It was, as

Capt. Veysey says, one of those accidents w^hich

wdll happen when a ship's bow will pop up and

her stern pop down, and before it can rise out of

the way a big wave takes it (p. 197).
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Wc call the court's attention to the fact (see

protest, p. 361) that the day was squally rather

than a severe storm; that the vessel was at the

time making only IOI/2 knots per hour—certainly

not indicating a great weight of wind in the

spread of sails we have seen she had; that by the

protest, after the gale at noon the weather gets

a little better, the squalls become less strong;

that at 3:25 p. m. the vessel was lifted in her bow
by one wave and while her stern was away down
the other pooped her, stove in the chart room
door and flooded the cabin and store room, car-

ried two men overboard and injured others. But

then it was all over. It was like a stroke of*

lightning.

We will show that so far from the weather

being verj^ bad—some of the men not on watch

were lounging on the poop deck—no one was

lashed to anything and no danger from the sea

was anticipated; that in fact one of the crew had

just gone into the store room for some material

with which he was about to go aloft to repair a

sail. The master (p. Ill) says there w^ere eight

all told on the poop deck: Two at the wheel,

steering; two in front of the chart room, two
close to the wheel, and then the officer of the

watch and the second boatswain, and another

man was just down in the sail room to get addi-

tional sail. He went down there to get material

to fix the sails that had torn loose so as to attach

them again to the stays—the lower fore topsail
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which was spread—the staj^s were torn loose

somewhat. He was going to go aloft and fix the

sail. He had been ordered to do that. He actu-

ally did so one or two hours later, after we had

saved the injured (p. 112).

Q. Were the men lashed to the wheel?

A. No.

Q. Well, the weather wasn't such that you
anticipated being pooped bj^ this wave, was it?

A. No, because even the two men who were
close to the wheel were there on their own
account and were even amusing themselves by
looking at the waves.

The Structural Deficiency

We can say all there is to be said on this point

very briefly. Our contention is that there is but

one deck intended to keep out the sea, but one

roof to a ship—the main deck.

The main deck, the bottom and the sides make
the water-tight structure known as a ship.

It is necessary to pierce the main deck in cer-

tain places, but we claim every piercing should

be as capable of being made water tight as the

hatches are. It is no excuse to say the piercing

is under another deck. The poop deck and the

forecastle deck are not properly decks. They are

superstructures; underneath them is the real

deck, and it should be constructed on the theory

that the houses or all superstructure may be

swept away, yet so long as the main deck remains
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the sea cannot enter the hold. The court below

says there is no evidence to this effect. It does

not need evidence. It is self-evident. Suppose

we had shown one of the hatches had no combing

and could not be made water tight. Certainly

we need go no further. We have shown there

'were two small hatches through the main deck

which had no combings and could not be bat-

tened and made water tight. We claim the fact

that they were under cover of the poop deck or

after house is no defense, because the poop deck

or the house might be crushed in, as actually hap-

pened in this case, and still the main deck should

be capable of being water tight. Had these two

hatches had combings or been water tight no

harm could have come to the cargo from the

pooping wave of May 6. We claim that the ves-

sel is structurally defective in not building these

hatches with combings and capable of being

made water tight. But the further defense is

made that the hatches were in constant use.

Both of them were not. The one not in use was

as open to the sea as the one in use. But even in

use they would have been comparatively harm-

less had they been provided with combings or

bulwarks around them to turn away the water.

One of them was open because a man was get-

ting material to repair sail stays with which he

w^as about to go aloft when the ship was pooped.

This fact shows that the weather was not bad.

But admitting the necessity for having the hatch
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open, this does not excuse the other one from

being open, nor does it excuse either for the

absence of combings.

A. On each side of the vessel there is a small

hatch like that.

Q. And were they both open?
A. The one in the sail room was open, but the

other one was closed but not secured—not water

tight.

Q. Not battened down?
A. Not battened down.

Q. Those go through the main deck, do they?

A. Yes. (P. 108.)
• • • • • • •

Q. Now, captain, had you anticipated all of

your upper works being carried away and the

sea constantly breaking over you here, you would
have had that hatch closed, wouldn't you? (Ob-

jection.)

A. If that would have happened, why the

chances are that the whole vessel would have

gone down. (P. 109.)

He then states he doesn't think these hatches

would have foundered the vessel, and anyway a

vessel is supposed to sail as she is built.

Q. Well, couldn't you have made those hatches

water tight?

A. You would have to make changes.

Q. In the ship?

A. They are on the same level as the deck, so

I can't put any air tightening on it unless I would
nail it down, but then that would prevent me
from getting down there to get my provisions.

Q. No combing, then?

A. No.
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There is the structural deficiency; had there

been hatch combings the water on the deck level

would not have poured into the hold even when
the hatches were open, and in emergency they

could have been battened down absolutely water

tight.

The Distribution of the Cargo w^as Bad

Against the positive assertions of the master

and others we can only oppose Capt. Hoben and

Mr. Tucker, yet Capt. Hoben's opinion, from an

inspection of the vessel immediately on her

arrival, is to us so convincing and so explanatory

of the whole situation that we ask the court to

give it careful attention.

I wouldn't consider the cargo properly dis-

tributed (pp. 170-171). These French ships may
strain, but they can't work much (p. 175).

Caused by cargo being too low (p. 180). In dis-

tributing cargo you have to take into considera-

tion what kind of a cargo it is, etc. (p. 181). Don't

know whether ten per cent or forty per cent was
between decks; believe heft of cargo in lower

hold w^ith the heavy sea was cause of straining.

I base it on the condition I found the ship in (186,

187. Note these pages particularly). Told the

captain if he carried two more cargoes like that

his ship would go to pieces (p. 187).

Personally we consider this disinterested ex-

pert's knowledge, based on an inspection of the

ship after her arrival, as more convincing than
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that of interested parties, who say they loaded

the ship by a rule of percentages.

Mr. Tucker says: "I was of firm opinion there

was not sufficient cargo stowed in the between

decks." And he gives his reasons. (Pages 36, 37.)

In Conclusion

It must be remembered in setting up perils of

the sea, the burden of proof is on the ship. In

fact so far as mere words go it is all in her

mouth. Shippers are nearly always helpless. If

a vessel can justify decks like the Babin Che-

vaye's, rotten as to caulking throughout, if own-

ers can refuse to give the date of last re-caulking

and get away with the case on mere extravagant

statement belied by the circumstantial evidence,

if the burden of proof is sustained by such evi-

dence as that in this case, then shippers will be

wholly in the hands of the shipowner.

Respectfully submitted.

WOOD, MONTAGUE & HUNT,

Proctors for Appellants.
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STATEMENT OF FACTS.

Pursuant to the provisions of a charter party exe-

cuted on the 16th of December, 1908, and in evidence

as Claimant's Exhibit 3, the French Barque "Babin

Chevaye" left Antwerp on the 16th of February, 1909,

with a miscellaneous cargo destined to Portland, Ore-

gon. On the arrival of the vessel at Portland on the

23rd of August, 1909, it was found that a portion of

the cargo was damaged, and this libel in rem has been



filed for the purpose of recovering the damage claimed

by libellants who were charterers of the vessel.

The charterers under the charter party were en-

titled to the full capacity of the defendant ship and a

full cargo of 2984 tons was loaded on the vessel. The

original libel charged that the vessel was unseaworthy

at the time when she left Antwerp in two respects : It

was contended that too large a portion of the cargo had

been stowed in the hold, and too small a portion in the

between decks, and that the vessel was therefore too

stiff. It was contended in the second place that the

main deck of the vessel was leaky at the inception of

the voyage. There was an almost complete failure of

proof on the part of libellant as to the first of these

contentions, and the proof on behalf of claimants was

so clear that in their brief in the lower court, counsel

for libellants did not insist upon their right to recover

on this ground. We judge from their specification of

errors found on page 37*2 of the record that this ground

will not be insisted upon in this Court.

The testimony in the Lower Coui't showed that the

decks of the defendant vessel had been carefully in-

spected at Antwerp, and three witnesses, all duly qual-

ified, testify that these decks were in excellent condi-

tion and perfectly tight. These witnesses are R. R.

Baines, who superintended the stowage of the cargo,

Emile Garnuchot, Surveyor for the Bureau Veritas,

and J. Lebeaupin, master of the vessel. This testimony

is not controverted in any manner except as an in-

ference to the contrary might possibly be drawn by

the fact that the cargo sustained damage en route from
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Antwerp to Portland. The evidence shows that the

damage was comparatively small. JNIr. Alfred Tucker,

general agent for libellants and their representative at

the Port of Portland, testifies on page 34, that the

damage amounted to $1,491.26. The statement of

damage as introduced by this witness included an item

of $64.40 (Libellant's Ex. A) for four months' stor-

age of the cement, which we think was clearly improp-

er. The testimony of libellants' own witness, Henry

Griffin, says that the entire work of re-conditioning the

cement consumed six weeks with the men working at

the job off and on. (Record, page 147). This in-

cluded the work of two men half the time and four men

the remainder of the time. Even if the storage charge

was proper to be made against claimant, it is apparent

that a four months' storage charge was excessive.

For some unaccountable reason appellants have

transmitted to this court the verification attached to

claimant's Exhibit "5," which is a manifest of the cargo

(See Record, 357) , but the manifest itself has not been

made a part of the record. We therefore do not have

a statement of what this cargo consisted of in English,

but Exhibit "B," attached to the Meeuwissen deposition,

found on pages 293-295, gives the contents of the cargo

in French. It will be seen from this exhibit that the

cargo contained 4940 barrels of cement (Record, 294-

295). Mr. Alfred Tucker, the general agent of libel-

lants, testifies on page 132 of the record, that 961 bar-

rels of the cement were set aside as damaged. 156 of

these barrels required only a little hammering to make

them merchantable. On reconditioning 805 barrels



there was a loss of 224 barrels. This is the testimony

of libellants' general agent. It shows that the loss on

the cement was less than five per cent. No damage

is claimed for the ochre, talcum, Venetian red, or for the

sacks of grain, all of which must have been damaged

if in contact with water. The cargo contained a large

quantity of iron and steel, the value of which is not

shown by the record, but which must of necessity have

been great, yet the entire damage claimed by libellants

to the iron and steel is only $597.00 (Libellants' Ex-

hibit "A"). It is apparent from these facts that the

amount of water received in the hold of this vessel was

comparatively small.

The damage is fully accounted for by the excep-

tionally stormy voyage which the vessel had. The tes-

timony shows that from the 18th of April to the 1st of

July, the weather was continuously bad, except that

from the 30th of May to the 5th of June, the vessel

was at Hobart Town, Tasmania. From the 5th to the

15th of May, the weather was at its worst. A concise

account of the voyage will be found in the protest,

which is in the record on pages 359 to 368. The con-

tents of the protest are abundantly borne out by the

testimony of Captain Lebeaupin and his officers, M. A.

F. Rebel and F. M. Grennapin. The 5th of May was

a bad day. The 6th of May was worse. On these two

days the decks had been constantly flooded with water,

the wind and the sea were extremely high. At 3:25 in

the afternoon the vessel encountered two large waves.

She rode the first of them, but while the stern of the ves-

sel was in the trough of the sea a second wave, thirty



feet high, struck the deck, carried two men overboard,

broke the arm of one man, the leg of another, and the

jaw of a third. This wave demohshed the wheel house,

smashed in the door and wall of the chart room, and

severely strained the entire vessel. The chart room

was under the poop deck of the vessel, which was al-

most equal in strength, as the lower court stated in his

opinion, to the main deck of the vessel, and was much

less exposed to the waves. A small hatch opened from

the chart room into the sail room. It happened that

this hatch was open at the time when the great wave

struck the vessel on the 6th of May, one of the seamen

being down in the sail room for the purpose of securing

material with which to fix the lower fore topsail, whose

stays had torn loose somewhat (Leheaupin, 112).

The water went from the chart room into the sail room

and spread out to a considerable extent throughout the

cargo. The testimony shows that the hatch in question

led into the portion of the vessel where the provisions

were kept, as well as the sails. It was necessary many

times a day to visit the compartment where sails and

provisions were kept (Lebeaujnn, 72-73) and the lower

court very properly held that no fault was to be attrib-

uted to the vessel in not battening down this hatch. In

any event the failure to batten it down was not the

cause of this accident. Whatever rule is adopted as

to the proper construction of the vessel as regards the

protection of this hatch, the fact remains that at the

time in question the hatch was properly open for a

purpose essential to the proper navigation of the vessel.

The evidence of Captain Leheaupin, Mr. Rebel, and
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Mr. Grennapin shows the tremendous force of this wave

which overtook the vessel on the 6th of May. The dam-

age was repaired as thoroughly as it was possible to re-

pair it while the vessel was at sea {Lebeaupin, 73-75)

but the impact of the wave had materially weakened

the vessel. Unfortunately it encountered a still more

severe storm on the 12th of May. On that day the

deck was covered with water up to the bulwarks. The

sea was heavy. The weather is described by Captain

Lebeaupin as awful, the masts and rigging were

strained severely, the ship rolled heavily, the poop lad-

der, the covers to the lifeboats, one of the tarpaulins

on the main hatch and the tarpaulin of the man hole of

the pump were torn and carried away {Lebeaupin^ 76-

77). The port side of the deck house, although rein-

forced with a steel plate, was dented in {Record, 77-

78 ) . The cement of the stanchions around the main

hatch was broken, and many of the rivets at this part

of the vessel were also broken (Record, 82). One rivet

had entirely parted, creating a leak three-fourths of an

inch in diameter {Record, 82, 344). There was a period

of forty-eight hours when the decks were completely

flooded, and when it was impossible for anyone to be on

the decks {Lebeaupin, 83). During this time the part-

ed rivet could not be repaired, but it was repaired at

the earliest possible moment {Lebeaujnn, 83). On the

18th of May the pumps were clear and on the 29th of

May the vessel reached Hobart Town {Lebeaupin, 84-

85). The three disabled members of the crew were

left at the hospital, and on the 5th of June the vessel

left Hobart for Portland. The weather continued pre-



vailingly bad until the 1st of July {Leheaupin, 85-86).

Captain Lebeaupin, who had rounded Cape Horn six-

teen times, says that he never saw such bad weather

as he encountered on this voyage {Record, 86). Mr,

Rebel says that in nineteen years' experience at sea this

was the worst w^eather he ever encountered {Record,

330, 346). jNIr. Grennapin, who had been sixteen years

at sea {Record, 348) states that he never saw such bad

weather as this on any other voyage {Record, 351).

Claimant contends, and the lower court held, that the

evidence in this case accounted for the damage to this

cargo and showed that it was due to perils at sea, for

which under the charter party, the ship was not re-

sponsible.

The testimony shows without contradiction that

prior to the storms in the early j^art of May the vessel

did not leak, and that the pumps were clear at all times

{Lebeaupin, 66, 68). This circumstance, together with

the smallness of the damage, is a demonstration, we

contend, that the damage in question was caused by

perils of sea.

If the decks of the vessel had been leaky at the

inception of the voyage, as contended by libellants, the

damage must have been far greater and the pumps

could not have remained clear.

The charter party (Claimant's Exhibit "3") con-

tains the usual stipulation exempting the vessel from

liability for damage sustained by the cargo as the re-

sult of perils of the sea.
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ARGUMENT.

The questions at issue on this appeal being princi-

pally questions of fact, the argument in its most im-

portant features must be a discussion of the evidence.

The general facts having been already set forth, we

shall ask the attention of the court to a discussion of

the evidence with reference to the three or four mooted

questions of fact in the case.

STOWAGE OF CARGO.

An issue was raised in the pleadings with reference

to the seaworthiness of the "Babin Chevaye" as regards

the stowage of her cargo. As we have previously stated,

we do not understand that this point is now insisted up-

on by appellants. The stowage was attacked as im-

proper only on the ground of distribution of the cargo.

The contention of appellants in their libel is that too

large a proportion of the cargo was in the lower hold,

and for that reason the vessel labored and strained,

causing her seams to open.

We think the court will find that no witness for ap-

pellants has done more than guess at the distribution

of the cargo as between the lower hold and the between

decks. The witness who knows absolutely what the

facts are with reference to this matter is the witness

Meeuwissen, who testifies on page 283, that 960 tons

were in the between decks and 2029 tons in the lower

hold. He reinforces his testimony with a stowage

plan found at page 292 of the record, and sets up a

copy of his tally book on pages 293 to 295. The court

will see that this witness knows absolutelj^ where each
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portion of the cargo was placed, and that he testifies

from a record made at the time. His testimony is cor-

roborated by that of Captain R. R. Baines (255), J.

Lebeaupin (61), and first officer Rebel (322-323, 335).

The testimony is to the effect that ordinarily two-thirds

of the cargo should be in the lower hold and one-third

in the between decks. The court will see that this cargo

closely appixjximated to this rule in the distribution as

between the lower hold and the between decks. It ap-

pears from the testimony of Albert Crowe, a highly in-

telligent witness {Record, 135) that a departure of 50

to 75 tons from the rule would make no difference in

the navigability of the vessel. Captain Crowe also testi-

fies that the captain who navigates the vessel is the

man who knows best as to her navigability on this

question of distribution of cargo (Record, 135-136).

The uncontradicted testimony shows that this vessel

sailed easily, and that there was nothing in the man-

ner of her navigation which indicated any improper dis-

tribution of the cargo as between the lower hold and

the between decks (Lebeaujnn, 64-65).

Appellants' testimony on this subject was charac-

terized by an entire failure of proof, so much so that

we find it impossible to discuss this question from the

standpoint of appellants' testimony.

DECKS TIGHT AT ANTWERP.

The evidence shows clearly that at the time of her

departure from Antwerp on the voyage in question,

the "Babin Chevaye" was in seaworthy condition in all

respects, and particularly in the respects in which her

seaworthiness is questioned by appellants. We refer
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in this connection to the testimony of Emile Garnu-

chot, found in the record on pages 295 to 317. Mr.

Garnuchot testifies that he is an expert of the Bureau

Veritas. He explains on page 303 of the record, that

the Bureau Veritas is an International Society for the

classification of vessels, that the French Government

has recognized the Bureau for carrying out its naviga-

tion laws, that on presentation of the certificates of the

Bureau Veritas the French authorities deliver permits

of navigation. Mr. Garnuchot testifies that he exam-

ined the "Babin Chevaye" in January, 1909. We quote

the following portions of his testimony:

{Interrogatory VI). Q. State fully and in

detail the character of the examination made.

A. I inspected the "Babin Chevaye" afloat and

in diydock at Antwerp according to Article 8 of

the Rules for her heavy survey (inspection of the

vessel in drydock general inside examination—rig-

ging—deck and caulking—winches—windlass—out-

fit—donkey boiler.)

{VII). Q. What was the purpose of this ex-

amination ?

A. To ascertain the condition of the vessel for

classification purposes.

{VIII) ^ Q. What did you find the condition

of the vesesl to be?

A. After having ordered the hereafter de-

scribed repairs, I consider that the "Babin Chevaye"

at that, time was in good seaworthy condition. It is

therefore, I have signed the certificate of this vessel

for the maintenance of her class.

{IX). Q. Were the decks tight?
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A. Yes.

(X). Q. What was the condition of the riv-

ets and stanchions?

A. I onl}^ found one stanchion in very bad

state at the fore part of the fore hatch which I

have ordered to be repaired. Some rivets have been

renewed in the other stanchions.

(XI). Q. What was the general condition of

the ship as to being staunch and seaworthy, or the

reverse ?

A. This vessel was staunch and in good sea-

w^orthy condition.

{XII). Q. What had been done at Antwerp
with a view to preparing the vessel for this voyage?

A. The following are the works executed at

Antwerp under my supervision to put the "Babin

Chevaye" in good condition:

Drydocking of the vessel. Cleaning the bottom.

Two coatings of paint. Lifted the rudder for ex-

amination and overhauling the hinges, pintles, etc.,

of the rudder. Changed two rivets in the back piece

of the rudder. Overhauling the steering gear. The
vessel having collided with the quay in maneuvering

and damaged her port quarter, the tenth frame

counting from the after bulkhead had been broken

in three places above the waterline in the afterpeak.

To repair same we have fitted a butt-strap in going

from the lower stringer to fifth rivet above the up-

per crack. In the holds, replaced some rivets in

stanchions, repaired the stanchion at the fore part

of the fore hatch, inspected the cement in bottom
and found same in good condition. Inspected the

decks and their caulking, the masts and anchors,

which were in good condition. A small repair was
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done to the stock of the starboard anchor. The

windlass was examined and repaired. Donkey boil-

er: Placed 4 vertical boiler stays of 50 millimeters

—placed 2 boiler stays to prevent a bulb. Tested

by water the donkey boiler up to 11 Kg., found in

order. Regulated the valves under steam at 8 Kgs.

Donkey engine repaired, changed the pistons on the

water end. Tested the engine after repairs.

The above details are taken from my note book

in which I mentioned them at the time of the sur-

vey.

Mr. Gamuchot then testifies that he is a Lieuten-

ant in the French Navy, and for eleven years has served

with the Bureau Veritas, having for his duty the in-

spection of vessels, the superintending of repairs, and

the building of new vessels.

Upon cross-examination Mr. Garnuchot testified as

follows

:

(i) Q. State how long a time your examina-

tion of the "Babin Chevaye" occupied.

A. After so long and after having surveyed so

many vessels since 1909, it is difficult for me to re-

ply with precision. All I can say is that the inspec-

tion of the "Babin Chevaj^e" took several days in

January, 1909.

(3) Q. For what purpose did you examine

her?

A. It is customary when a vessel must pass

her survey that the master or owners advise us when

she is empty and at our disposal for inspection. This

must have been also the case for the "Babin

Chevaye" as far as I can remember.

(4) Q. Was it (your purpose) to give her a

rating in Bureau Veritas for marine insurance?
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A. Yes. A vessel is stated to have a certain

rating in certain classes in the Bureau Veritas, that

means to say that her build (hull, decks, rigging, en-

gines, boilers, winches and windlass, outfit and all

dependences) complies with all the requirements of

rules in your possession and that since her building

she has been submitted to all required surveys and

that in consequence of these surveys she has been

found, or has been put in good condition. For full

details see the rules marked Exhibit "D."

(5) Q. State what decks you particularly

examined and state the method of your examina-

tion.

A. I made the general inspection of the decks,

examining the main deck, poop deck and forecastle

deck by sounding the seams.

(6) Q. Who were with you when you exam-

ined the decks?

A. As soon as the vessel to be inspected is at

our disposal we have free access on board (as per

rules marked Exhibit "D") and need not be accom-

panied by any one. We make our inspection at the

time we think best to do so to see the condition of

things or follow the repairs ordered. It is probable

that on my first visit on board I was accompanied

by some one representing the owner, or some one

belonging to the vessel, as this is customary, but I

do not remember who was with me, for the reason

stated in reply number one. As inspector of the

Bureau Veritas I act alone.

(7) Q. How long a time were you engaged

in examining the decks ?

A. I did not make any note of the exact time

occupied in this particular work, as explained in

my answer to number one.
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{8) Q. Did you examine the seams of the

main deck?

A. Yes.

(9) Q. If you did, state if you examined all

of them through the length of the ship?

A. When it is stated that a deck has been ex-

amined this means that it has been inspected from

fore to aft, starboard to port, in such a way as to

eocamine every part of the deck and completely. This

is what I mean by having inspected the decks. This

inspection of the decks on the decks was completed

by the inspection of the decks in the holds where I

examined them underneath to see if there were any

leaky rivets. I found none and the caulking was in

order.

{10) Q. If you did not do so, then state ex-

actly what you did do?

A. I did examine all of the seams of the mmn
deck, as explained in my answer to question number

nine.

(11) Q. How did you examine the rivets

and stanchions and what rivets and stanchions did

you examine?

A. In passing through the holds I examined

all the stanchions and examined if the top and bot-

tom rivets were tight.

{12) Q. Did you examine the rivets of the

hull plate?

A. Yes. As customary when a vessel is in

drydock. I examined the hull of the vessel under-

neath and on the sides. I test with the hammer all

rivets which do not seem quite in order or doubtful,

which condition cannot escape any one who knows

what a doubtful rivet is. That is how I proceeded.

(13) Q. If you state you did, state whether
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you examined them from the outside as well as the

inside.

A. JSIy rejily to question number twelve ap-

plies to outside examination. As to inside examina-

tion I must remark that generally the ceiling and

lining and bulkheads hide part of the inside of the

hull and that I can only see those places where the

plating is bare. I examined particularly the holds

to discover leaky rivets. That is how I proceeded.

No regulation of anj^ societj^ for the classification

of vessels, nor of any maritime country, compels an

owner to take down the ceiling and lining every

year without having serious doubts as to the state of

the rivets in the plating, which demands would arise

from the outward examination described in answer

to direct interrogatory number twelve.

(18) Q. If in answer to question twelve you

state something had been done at Antwerp with a

view to preparing the vessel for its voyage, state

whether you know what had been done of your own
personal knowledge.

A. I know of my own personal knowledge

what was done as detailed in my answer to ques-

tion number twelve.

(19) Q. Were you present when it was done?

A. I followed the repairs and made sure that

they were done in good condition.

(20) Q. Who ordered it done?

A. The Bureau Veritas.

The foregoing testimony of Mr. Garnuchot is

strongly corroborated by the testimony of Captain

Baines, whose qualifications are proved by the testi-

mony of two witnesses in addition to his own {Hohan,,

190), {Rehel, 324). Captain Baines testified in re-
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sponse to interrogatory twenty {Record, 244, 257) that

he examined the "Babin Chevaye," looking for evidence

of leakage b\' decks, or for an}i:hing else that was out

of order. He then testified as follows:

(£1) Q. What did you find on such exam-

ination with reference to the decks of the vessel?

A. I found her decks tight from below and on

deck I was on the lookout for any suspicious places

or signs, but found her caulking good, the decks

generally in good condition.

{££) Q. What did you find with reference

to the stanchions and rivets ?

A. I found nothing wrong with stanchions and

no rivets in them deficient.

(23) Q. State generally what was the con-

dition of the vessel with reference to seaworthiness

at the time when you made such examination.

A. She was in good condition and appeared to

be thoroughly seaworthy.

(£4) Q. State your opinion with reference

to the equipment of the "Babin Chevaye" for her

said voyage beginning February 16th, 1909.

A. So far as I could see the vessel was m
every way equipped for the voyage, but this was
not in my province.

In response to the twenty-seventh cross interroga-

tory {Record, 249, 264) Captain Baines testified:

{£7) Q. Which decks of the vessel did you
examine at this time?

A. Whenever, and wherever the main deck

was clear, I would look at the seaming and if any
place looked suspicious would try it with my knife,

and where covered with crew's quarters would get

inside and see whether the seams were well filled.
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{^4) Q. What decks of the vessel did you ex-

amine ?

A. The main deck. See my reply to question

number twenty-seven.

(38) Q. Was your examination and was his

(Garnuchot's) examination made with special ref-

erence to the seaworthiness of the vessel in classing

her for marine insurance?

A. INIy examination was made more particu-

larly in order to be conscientiously enabled to cer-

tify that her caulking was good and her decks

tight for the intended voyage. I was instructed to

make sure that the vessel was thoroughly seaworthy

before her voyage as to stowage of cargo. The Bu-

reau Veritas surveyor can reply for himself. I be-

lieve he ^vould be interested as to whether she was

entitled to retain her character in the Bureau Ver-

itas books.

The foregoing testimony of Mr. Garnuchot and

Captain Baines is strongly corroborated by the testi-

monj^ of Captain Lebeaupin. The uncontradicted evi-

dence of this witness brings these claimants and appel-

lees within the protection of the Harter Act. He
shows clearly that the vessel was staunch, strong and

seaworthy and properly manned, equipped and sup-

plied at the inception of the voyage. We quote his

testimony as found on pages 53 to 58 of the record

:

Q. Captain, what was the condition of the

"Babin Chevaye" when she left Antwerp on this

voyage ?

A. She w^as staunch, strong and

—

Q. Seaworthy ?

A. Seaworthy, yes, and good condition of nav-
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igability and fit in every respect to make the in-

tended voyage.

Q. What was done with reference to overhaul-

ing and repairing the vessel at that time, if you

know ?

A. She had been examined by one of the sur-

veyors of the Bureau Veritas and two deep sea

captains and myself as to her condition, and then

the vessel was put in drydock and in drydock- all the

rivets had been gone over to see if they needed

any repair. Only just a few aft which had to be

replaced or repaired, and after the vessel had been

thoroughly cleaned she was painted with two coats

of paint entirely on the outside and the rigging

was entirely gone over, if anything was—the rigging

was working all right; deck has been examined and

all the chains and anchors have been examined to

see if they were in good condition; and then of

course in general all of the rivets all over the ship

were examined and looked after, or looked over.

Q. What was the condition of the stanchions?

A. They were all in good condition, with the

exception, I believe, of one stanchion, which re-

quired some new rivets.

Q. Were those rivets put in?

A. Yes, the surveyor of the Bureau Veritas

made them put it in.

Q. What was the condition of the stanchions

and rivets on the vessel when she sailed?

A. In very good condition.

Q. What sort of an examination did you per-

sonally make prior to the time when the vessel

left?
*

A. I went all over the ship when she was iii

drydock and w^ent down in the hold and all over the
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deck, examined the deck, examined the seams with

my knife to see if they were properly fixed, and

went up in the rigging to see if that was in good

shape. I found that part of one of the masts was

not quite in good condition, so I had the mast

lowered to examine and verify exactly what needed

repairs. I assisted in examining the donkej'^ en-

gine, with two engineers appointed by the French

Consul, who ordei-ed some repairs to be made to

that.

Q. Were the repairs made to the donkey en-

gine?

A. Yes, of course, otherwise they wouldn't

have given me mj?^ certificate.

Q. Were the repairs made to the mast as

desired ?

A. Yes, everything was found in good condi-

tion and had been repaired as ordered by the dif-

ferent surveyors appointed.

Q. What was the condition of the main deck

of the vessel when she sailed?

A. In very good condition and perfectly water-

tight.

Q. What was the condition of the poop deck

when the vessel sailed?

A. The same, also; in very good condition.

Q. What was the condition of the hatches

and their coverings when the vessel left Antwerp?

A. They were in very good condition; there

were three tarpaulins on each hatch and during

the bad weather I had a breakwater built over the

main hatch, to protect the tarpaulins.

Q. Were these tarpaulins watertight?

A. Yes, of course.

Q. Were any of them new?



20

A. The two lower ones were absolutely new,

and the third one on top, to protect the others, had

already made one voyage,

Q. What was the condition of this third tar-

paulin ?

A. It w^as in good condition, too; it was wa-

tertight, just the same.

Q. When was the "Babin Chevaye" built?

A. 1901, the same as that.

Q. What is the life of a sailing vessel as a

jfirst-class sailing vessel, how long is she ordinarily

rated as a first-class vessel?

A. From fifteen to twenty years.

Q. Is she ordinarily used after the expiration

of fifteen or twenty years as a sailing vessel of

any other class?

A. Yes, she can go down into second or third

class; all depends on the condition she is in and

whether the repairs prescribed by the Bureau Veri-

tas have been executed.

Q. How was this vessel manned when she left

Antwerp in February, 1909?

A. Twenty-five men, all told, among whom
three officers, two boatswains, one mechanic

—

Q. Carpenter ?

A. Well, the man who runs the donkey engine,

engineer, sort of engineer-carpenter, and the bal-

ance are sailors, and one novice, or one layman,

you might say.

Q. Apprentice ?

A. One apprentice, j-es.

Q. State whether or not these men were compe-

tent to perform their several duties.

A. Yes, they were all good sailors, and capable

of doing their duty.
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Q. Was the first mate a competent navigator?

A. Yes, he had a license of deep sea captain,

and I believe he had navigated for fifteen years.

Q. What can you say as to the second mate?

A. He was authorized—had a license to nav-

igate sailing vessels on the French coast; a certain

distance from shore, according to the prescrip-

tions of the law, he was in command.

Q. Was he qualified and capable of perform-

ing the work which fell to him on the voyage In

question?

A. Yes, of course.

Q. Did the ship carry—well, he has stated

she carried a carpenter. What can you say as

to the qualifications of the carpenter?

A. For years he had worked in different ship-

building yards where he was principally employed

as caulker and for the last years he has taken to

navigation.

Q. Did he know his business?

A. Yes, very well.

Q. State whether or not this complement of

officers and crew was adequate to the proper nav-

igation of the vessel .

A. I had one man more than is generalh^

required; twenty-four is the usual requirement.

Q. Would twenty-four have been sufficient?

A. Yes, that would have been sufficient.

Q. How was the "Babin Chevaye" equipped

for this voyage ?

A. Had on board the chain, anchors, life-

boats, sails and all the necessary material required

to make repairs, substitutes for the pumps and

supplies to last one year.

Q. What was the condition of the pumps?
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A. They were in very good condition and of

the latest model.

Q. State whether or not she carried fuel for

the use of the donkey engine and for other pur-

poses.

A. I had thirty tons of coal.

Q. State whether or not that was sufficient.

A. Yes, amply,

Q. State whether or not the vessel was sup-

plied with whatever was needful to her navigation

and the proper care of her crew.

A. Yes, I gave the orders myself in Antwerp

to put enough material to replace and provisions

on board to last me one year.

The testimony of the foregoing witnesses is cor-

roborated by the circumstances in this case. It ap-

pears from the testimony of Captain Lebeaupin that

the bad weather started on the 18th of April {Rec-

ord 68). Although the decks were covered with water

during much of the time from and after the 18th of

April, the pumps remained clear and there was no

indication of any leakage in the vessel until after the

severe storms encountered on the 5th of May and the

ten days immediately following that date.
.
{Record^

68-69.) Furthermore, as we have elsewhere shown in

this brief, the cargo consisted in large part of perish-

able merchandise. There was considerable grain, tal-

cum, ochre and Venetian red. No claim is presented

for any damage to this perishable portion of the

cargo. The coke must have been somewhat dam-

aged if any considerable amount of water had got on

it, but no claim is joresented for damage to coke. The
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cargo was very largely a cargo of iron and steel and

the only damage claimed to the iron and steel is $597.00

(Libellants' Exhibit "A"), manifestly a small fraction

of the value of the metal portion of this cargo. Of

4,940 barrels of cement contained in the cargo, but

224 barrels were lost (Libellant's Exhibit "A").

Clearly the damage must have been far greater than

this if the decks of the vessel had been leaky when

the voyage began. This fact will be the more ap-

parent when we consider in detail the history of the

trip and the character of the weather which this

vessel encountered.

Libellants offered evidence to show that the top

thread of the caulking on the main deck was not in

good condition when the vessel reached Portland. The

evidence was to the effect that there are five or six

threads in the caulking of a seam and that generally

speaking only one of these threads, the top one, was

taken out [Jordan, 143-144). Captain Lebeaupin

explains this condition by the fact that the deck had

been under water a large share of the time during the

voyage in question and that the pitch in the oakum

at the top of the seams had rotted somewhat (Rec-

ord, 202-204<)

.

Q. Captain, were you present on the "Babin

Chevaye" when she recaulked in Portland, in the

fall of 1909?

A. Yes, most of the time.

Q. Did you observe the condition of the upper
thread of the caulking which was removed on a

portion of the vessel at that time?

A. Yes, I have.
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Q. State what was the cause of the condition

of the thread which was removed.

A. (Through interpreter) He says there are

two reasons for it. The first reason is : That during

the three months that I was in bad weather the

outside surface of the wood deck became soaked

and communicated the moisture to the pitch, and

made it rot a httle. The second reason is: On
account of the straining of the vessel, the seams of

the deck opened up in certain places, and because

the water could not get right through the seam

down between decks, it followed the seams into

the deck that had become soft; and as soon as

the oakum once gets wet or soaked it i*ots gradual-

\y, and in every—at least only one thread had

become affected.

Q. What was the condition of the other threads

in the caulking underneath the top thread?

A. I don't know what the condition of those

was, but it can be assumed that they were in good

condition, because the iron that we put into it

couldn't reach the bottom of it. The deck from aft

until as far as the forecastle was in bad condition,

but the other part from forward of the forecastle

was perfectly intact, was in good condition.

Q. What explanation can you give for the

difference ?

A. The reason for that is that the after deck,

the part that has been ordered to be recaulked was

practically never free from water except prob-

ably one week in the whole three months of bad

weather, whereas the front part very seldom was

under water.

Q. What is the fact as to how tight—the main
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deck of this vessel was under water during these

three months, while the weather remained bad?

A. As far as I can remember, only a few days

it was dn\

Q. How much of the day would the deck be

covered with water?

A. During the bad weather, the deck was all

the time under water; not exactly covered up to

the bulwarks, but there was water on the decks

right along during the bad weather days.

Q. During the whole 24 hours?

A. Yes.

CAULKING POOP DECK.

The contention of libellants with reference to the

decks of the "Babin Chevaye" is based on the fact that

some caulking was done to the poop deck after the

vessel had been at sea several weeks [Leheaupin, 66),

{Rehel, 337-338). This matter is fully explained by

Captain Lebeaupin. We have quoted his testimony

on page 55 of the record, to the effect that the poop

deck was in excellent condition when the vessel left

Antwerp. He testifies on pages 65-66 as follows

:

Q. How were the seams on the poop deck

caulked when the vessel left Antwerp?

A. You mean what condition the seams were

in?

Q. No, what material were they caulked with?

A. They were caulked with oakum and putty.

Q. State what is the proper material for the

caulking of the seams of the poop deck.

A. It is generally left to the captain, and, in

my opinion, I prefer to have putty.

Q. What effect did the heat in the neighbor-
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hood of the equator have on the caulking on the

poop deck?

A. When we passed the equator, the wood
dries out, and the putty gets dry and sometimes

some small leaks are caused, which are repaired;

and, if we had pitch on there, the heat would melt

this, and there would be nothing left at all. It

would be all running over the decks.

Q. What happened on this particular voyage,

with reference to the seams of the poop deck, when
the vessel got in the neighborhood of the equator?

A. I discovered a few leaks which I had re-

paired after the rains were over.

Q. What was the condition of the vessel after

this—what was the condition of the poop deck after

these repairs had been made?
A. Water tight.

Q. What had been the condition of the weather

prior to the time when these repairs were made?
A. I had had normal weather and very warm

near the equator.

Q. Had you had any storms prior to that time ?

A. No.

Q. Had there been any indication that the

vessel was leaking up to that time?

A. Xo, none whatever.

An examination of the plan of the vessel, as shown

on claimant's Exhibit "2," and on which the poop deck

is marked in red ink, will show the court that leakage

in the poop deck could not damage this cargo as long

as the main deck remained intact. The testimony of Mr.

Garnuchot on this subject is clear and uncontradicted

(See Record, 297, 307-308).

(22) Q. Was it possible for leakage in the
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poop deck to damage the cargo of the "Babin Che-

vaye" if the vessel remained in other respects tight,

stamich, and seaworthy?

A. It was npt possible for leakage in the poop

deck to damage the cargo of the "Babin Chevaye,"

otherwise not onlj^ the poop deck must have leaked

(and this was in order as per my survey), but also

the main deck must have leaked, which was also in

order. The main deck is protected by the poop

deck.

Captain Baines testifies on the same subject (Rec-

ord, 245, 258) :

(29) Q. State under what deck the cargo

of the "Babin Chevaye" was stowed.

A. Under the main deck.

(30) Q. Was any of the same stowed under

the poop deck?

A. No.

(31) Q. Was it possible for leakage in the

poop deck to damage the cargo of the "Babin Che-

vaye?"

A. No, unless the main deck leaked.

Captain Baines fui'ther testified that it was usual to

caulk the decks of sailing vessles at sea as conditions

arose which seemed to call for it. (See his testimony,

245, 258-259).

(32) Q. Is it usual to do caulking on the

poop deck during the voyage?

A. Yes.

(33) Q. Are there any reasons for caulking

the poop deck on the voyage rather than in port?

A. Yes. In the trades an excellent opportu-

nity to caulk this, or any other deck, is availed of

and as a rule is only done when the weather is fine.



28

It is quite customary in all vessels to caulk wooden
decks at sea.

He testified on cross-examination as follows:

{Record, 250-251, 268-269).

(00) Q. If you say it is usual to caulk a poop
deck during the voyage, state also whether it is

usual to do any other deck caulking, during the

voyage. If so, what caulking?

A. Quite customaiy in sailors and steamers to

caulk any parts of the deck, which after passing

through stormy latitudes may show that it is nec-

essary or advisable so to do. The caulking done at

sea is generally well done by the ship's carpenter

and in fine weather only and better done than when
in port when contracts cause the work to be hur-

ried.

(01) Q. Have you ever known the main

deck to be recaulked after the commencement of a

voyage ?

A. Yes.

{52) Q. If you say you have known such re-

caulking to be done state the facts and circum-

stances.

A. Seldom is a voyage made but a supply of

necessary stores is shipped for the purpose and used

m the fine weather of the voyage. It is a general

custom.

{53) Q. Is it not true that vessels prefer to

do their own deck re-caulking during the voyage

with their own crew, to save expense?

A. They have their crew and must keep them
employed profitably and avail themselves of fine

weather to keep ship in repair. Same may be said

of repairing sails, and of course they make what
economies they can and get better results.
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STORY OF VOYAGE.

Appellees concede the rule that the law requires a

vessel to be reasonably fit for the voyage she is about

to take. The courts have repeatedly said that a ship

owner must know that a vessel is apt to meet with

rough weather in making her voyage; but the story of

the voyage of the "Babin Chevaye" in the year 1909

takes it completely out of the operation of this rule.

The voyage was tragic in the extreme. It cost the

lives of two members of the crew, maimed three others

and the entire vessel narrowly escaped shipwreck. We
are unable to see how any court can read the story of

this voyage as detailed by the witnesses Rebel, Lebeau-

pin, and Grennapin, without reaching the conclusion

that this was an extraordinary voyage, and that the

stress of weather encountered by the vessel was severe

beyond anything that the owners of the ship could

anticipate, and beyond their power to guard against.

The stress of wind and wave encountered by this ship

on her voyage from Antwerp to Portland is abundantly

sufficient to account for the small damage sustained

by this cargo.

We assume that the court would prefer to read the

stoiy of the voyage in the language of the witnesses,

and we shall therefore not attempt to paraphrase it.

We quote:

Captain Joseph Lebeaupin^ (Record, 68-86) :

Direct Examination.

Q. The condition of the sea on the 18th of

April, 1909?

A. Bad weather, running sea, violent lowering.
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The deck is constantly covered with water, and try

to change the course of the vessel by changing the

sails so as not to roll so much.

Q. What was the latitude at that time?

A. 43 degrees south.

Q. What was the condition of the sea on the

29th of April, 1909?

A. Strong wind from the east, southeast. The
waves continuous, would ship on the vessel. The
vessel continuously ships waves. The deck is con-

stantly full.

Q. What were the conditions on the first of

May?

A. Very bad weather. The vessel experiences

severe strain on account of the condition of the sea.

Violent rolling, causing fears for the safety of the

cargo. The deck is constantly swept by seas. Ves-

sel strains very much, both in masts, rigging and

sails. The barometer sinks two degrees, which is

very rare; two degrees an hour, which is considered

very rare.

Q. What was the condition on the 2nd of

May?
A. Sudden change of wind, violent rolling, and

the deck is continuously covered with water.

Q. What indication did the pumps give, if any-

thing on this day, as to whether the vessel had, up

to this time, leaked any?

A. So far pumps are always clear, according

to the books.

Q. What did that indicate as to whether the

vessel had leaked any up to this time?

A. No, it indicated there were no leaks.

Q. What were the conditions on the fourth of

May?
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A. 10 P. i\I. a storm is blowing; the vessel be-

haves very well, in spite of the fact that the deck

is constantly covered w^th water.

Q. What was the condition of the wdnd on that

dav?

A. The weather was very strong, quoted here

as nine, the maximum being twelve.

Q. That is the wind?

A. The wind was very strong, and is quoted

here as nine, showing the degree of strength of the

wind, the maximum wind being generally twelve.

Q. What were the conditions on the 5th of

May?

A. The storm continues, and I am obliged to

take sails in. The deck is constantly full, from

starboard to port side. At 5 P. M. the storm in-

creases in violence, sea is very high, and the seas

cover the deck from one end to the other, and, in or-

der to avoid accidents, I am obliged to let the ship

sail with the waves.

Q. What were the conditions on the 6th of

May?
A. Two days before it had been storming right

along, and I was sailing under

—

The sea was literally mountain high. Decks

were absolutely covered with water, and I couldn't

tell whether the vessel was taking on water from one

side or the other, because the water was running

all over.

Q. At seven in the morning what happened?

A. The wind is blowing a gale; the break

water on the main hatch is carried away by the sea.

Q. Was that the break water which you con-

structed yourself on taking command of the vessel?

A. Yes.
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Q. Did this—did the washing away of this

break water, let water into the main hatch?

A. No, because the tarpaulins remained—they

were still there.

Q. What effect did this sea have on the vessel?

A. Considering the condition of the weather,

the vessel behaved very well, and answered the

helm.

Q. How were the pumps?

A. The pumps were clear.

Q. Proceed and tell what happened on that

day and what the condition of the sea and weather

was from time to time.

A. I never saw such a strong wind, and high

seas as on that day. At noon there was a let-up of

the bad weather which made us hope that the storm

would abate, but about 3:20 P. M. the vessel was

caught by two tremendous waves. The first one

didn't hit the vessel, but lifted the bow so far out of

the water that the stern went out, went way down
into the water, and the second wave at that same

moment, landed on the poop deck, broke in the

steering box cover, broke a few spokes in the wheel,

smashed the door of the chart room, and also the

wall in between the staircase and the chart room,

carried away everything there was in the chart

room, maps, and everything movable, and I had

just entered the chart room five minutes before, and

so I was swimming around in the chart room. The

water descended the staircase, and covered all the

quarters and the saloon with a foot of water. The
two men that were at the wheel were carried away,

Gallen and Jaoeum. Gallen was found a little

waj^s off—Gallen was found a little ways further on

the deck with his arm broken. The second mate
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was swept over the entire poop deck, and recovered

at the bottom of the staircase with a broken les-.

The carpenter, Quelen, was also carried away and

was found near the rail with already two legs over-

board, and just—and he was assisted just in time

by another sailor, who was Riou—who was standing

near the chart room. He had his jaw smashed.

Fortunately the first mate, the first boatswain, who
stood near the wheel, grabbed the steering wheel,

because otherwise all of us and the ship would have

been lost. And as soon as I could get out of the

chart room, I had the other men of the watch called

so as to assist him, and I discovered that two men
were missing, and after consulting with the entire

crew, it was decided that it was impossible to save

the two men, and as soon as I was able, I—a few

hours afterwards, as soon as I was able, I had the

water removed from the quarters and the salon,

but there was so much water in the sail room that it

had already leaked down to the between decks.

Q. Will you point out on Claimants' Exhibit

2 how the water went down from the chart room
into the sail room, and from the sail room into the

cargo ?

A. The water came over here, over the poop

deck, stove in the door of the chart room and the

wall, and went down the staircase, and there was

one foot here; in the aft quarter was one foot of

water. The water went down the little hatch in the

sail room, and got into the between decks, and it

had dispersed itself over the entire between decks,

over the steel, because in between decks, there is a

large plate of iron to reinforce the vessel, and the

water has followed this plate further than half the

vessel—the middle of the vessel.
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Q. The plate of iron you speak of is in the ves-

sel for what purpose?

A. To reinforce, to strengthen the vessel.

Q. State what the hatch leading down into the

sail room and the store room is used for?

A. Nearly every moment we have to go down
there—either for provisions or for sails, or for

material to make repairs, and at the time that this

water came down the hatch—came down the stair-

case—one man had just opened this little hatch and

was down there to get something to repair the sail

that had been torn.

Q. Is it possible, in the practical navigation of

such a vessel as the "Babin Chevaye," to keep that

particular hatch battened down?

A. No, we couldn't do that, because we have

to pass through it too often, and it is very seldom

that any water would go down there except in case

of an accident.

Q. What was the construction of the wall and

door of the chart room prior to the time when this

storm was encountered?

A. The door and wall were in good condition,

and in the eight or nine years that the vessel had

been at sea, there had never been any damage done

to it.

Q. What was the condition of the wheel house

prior to the time that this storm was encountered?

A. Ver}^ good condition also, and additionally

secured with ropes, tied down.

Q. What did you do with reference to repair-

ing the damage to the wall and door of the chart

room?

A. I made a strong door which would slide

back and forth, and the inside wall I have not re-
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paired because—I repaired that temporarily with

sails to be able to show the damage done, to the

receivers of the cargo.

Q. I didn't understand. What does he mean
by that?

A. It was on the inside, and consequently was
not absolutely necessary to repair that, and I only

repaired it temporarily.

Q. How soon did you make the temporary re-

pairs that you speak of?

A. Next day.

Q. When you got the new door constructed,

what was the condition of the wall of the chart room
as to whether it was water tight, and would keep

out the sea?

A. You mean the wall and the door?

Q. The wall and the door. I think you said

the wall was damaged.

A. On the inside.

Q. What was the condition of the door of the

chart room?

A. It is verj" seldom that water is shipped on

the poop deck, but as it was, it was properly re-

paired, but probably not absolutely water tight.

Couldn't be absolutely tight, because the door had

to be removed once in a while, whenever anybody

had to pass.

Q. Was it possible for you, under the condi-

tions to make any better repairs than you did?

A. No, not while at sea.

Q. Now, what were the conditions on the 7th

of May?
A. The weather improves a little, but the seas

are still so high, that it is impossible to gain any
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headway. The vessel is rolling to such an extent,

that fear is entertained for the safety of the sails.

Q. Was an inspection made of the masts and

rigging on that date?

A. The 7th of May, j^ou say?

Q. Yes.

A. Yes, we replaced the broken stays, and

made an examination in the masts.

Q. What were the conditions on the 8th day

of May?

A. Gales, considerable rolling. The weather

—

the vessel strains veiy much, as well as the rigging

and the masts. Obliged to sail with the wind be-

hind, on account of the condition of the sea and of

the wind. The deck is absolutely full. During the

entire day, we had to sail with the wind from be-

hind for the safety of the vessel.

Q. What did the pumps show on this day?

A. The pumps show an increase of five centi-

meters water in the hold.

Q. Five centimeters is how many inches?

Interpreter: About one and a half, I think.

A. It is impossible when the vessel is rolling

as she did at that time to get at the exact quantity

of height of the water in the hold, because the entire

pump is naturally soaked at the bottom with water,

and it is impossible to get at the right height in one

place.

Q. What were the conditions on the 9th of

May?

A. The same kind of weather, the vessel strains

heavily, rolling, and a few seas are shipped.

Q. What were the conditions on the 10th of

May?
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A. The weather was improving considerably,

the wind has let up, but the vessel still suffers from

severe rolling on account of the mountain-high seas,

which strain the vessel. On that day, we visited the

hold, and found five barrels of cement loose.

Q. What was done with reference to these

barrels of cement?

A. We have re-stowed them, and the entire

after end of cement discovered to be wet.

Q. What were the conditions on the 12th of

May?

A. AVeather awful. Very heavy sea, taking the

ship from the side, and straining enormously the

masts and the rigging. Violent shocks felt through

the heavy rolling, shocking the ship from the stem

to stern. The deck is completely full.

Q. When you say the deck was completely

full, what do you mean?

A. I mean by that that the deck was entirely

covered up to the bulwarks, and that water runs

over the hatches, and that the deck—that the vessel

ships water from the lee side as well as from the

off side—what do you call that?

MR. McCAMANT: The windward side.

A. The windward side. At 11 A. M. it is

impossible to continue our course. We steer with

the wind.

Q. What was the condition at 1 P. M. on that

day?

A. Weather awful. I just mentioned that.

Q. What was the condition at 9 P. M. on that

day.

A. A jump of the wind from west to north-

west, and on account of the change of the wind, the

vessel shipped some water.
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Q. What happened to the railmg of the poop

ladder?

A. The poop ladder was carried away as well

as the covers of the life boats. The third tarpaulin

of the main hatch was carried away, and also the

tarpaulin of the man hole of the pump was torn

and carried away.

Q. How about the other two tarpaulins on

the main hatch?

A. Those remained intact.

Q. Did they remain water tight?

A. Yes, certainly.

Q. What happened to the port side of the

deck house?

A. The deck, you say, the deck house?

Q. The port side of the deck house, the 12th

of May.
A. Oh, the port side of the deck house was

entirely dented in.

Q. What was the construction of this side of

the deck house prior to the storm?

A. She was in good condition, and one centi-

meter—no, one-half centimeter, I think—one-half

centimeter thick of steel and reinforced with addi-

tional iron.

Q. What was the condition of the railing of

the poop ladder prior to the time this storm was

encountered.

A. Very good shape, built of good wood.

Q. Captain, what was the weather on the 13th

of May?
A. The sea was still high, and the rolling con-

tinues, and the deck is completely flooded.

Q. State what the conditions were on the 14th

of May?
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A. The weather improves considerably, and

we can get on the deck, and as soon as this was

possible, I made an examination of the vessel with

the officers of the watch. The cement of the

stanchions around the main hatch was broken, and

the bulwarks have been stove—have been bent to-

ward the main hatch, and the majority of the

rivets of the stanchions have been broken in this

particular place. One had entirely parted, causing

considerable leak which had made an opening there

during the 48 hours, during which time the storm

lasted.

Q. What had been the condition of the decks

w^ith reference to the washing of water during that

48 hours?

A. During this 48 hours the decks were com-

pletely flooded, and it was impossible for anybody

to be on deck.

Q. Would it have been possible to make any

repairs prior to the time when this examination

was made?

A. It was impossible, and besides I didn't know

on account of inability to get on the deck.

Q. What did you do when you found the

rivet missing?

A. I closed it up immediately with wooden

peg, while at the same time, I had a new rivet made

;

and after my visit on the deck, I went down into

the hold. We have discovered several leaks as a

result of the straining of the vessel. Among others,

that the rivets at the foot of the stanchions and

around the foot of the hatches, and also of the

•deck house; and because we couldn't even descend

into the hold—and where the leaks were at the

rivets, I had those surrounded with hemp lead and
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hammered the lead down. After I had them re-

tightened, several barrels of cement, which had

gotten loose, were restowed and refastened; and I

also discovered that a few cases of whisky had

become wet, and an increase in the water in the

pump.

Q. Did you work the pumps?

A. Yes, yes, on account of the rolling of the

vessel, I couldn't yet discover any more than 15 or

20 centimeters, and the next day when the weather

was lying straighter, didn't roll so much, I found

20 centimeters. So, with the entire crew, I had

as much water pumped out as possible, and be-

cause I couldn't get enough water out of the hold,

I had the donkey engine lighted—the fire—so as to

pump the water out with that.

Q. Did you succeed in getting the pumps clear

eventually ?

A. Yes, on the 18th of May, the pumps were

clear.

Q. Now, generally, what was the weather be-

tween the 14th of :May and the 20th of May?
A. Well, that is the same weather. We had

about two or three severe blows during the week.

Q, State how the weather which you encoun-

tered between the 29th of April and the 20th of

May compared with other weather that you had

struck in your experience as a seafaring man?

A. As far as I am personally concerned, I

never saw such severe weather, and such severe

storms, and high seas as on that trip, and par-

ticularly during such a long time, and all the men
on board agreed—were of the same opinion.

Q. Well, what the other men said will not be

competent. State whether or not these weather con-
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ditions were the ordinary stress of weather that a

ship ordinarily expects in making that voyage, or

whether they were other and different from the

ordinary conditions.

A. It was a bad series—a continued series of

bad weather. And I never saw^ it last so long, at

one stretch.

Q. Now, when did the vessel get to Hobart-

town ?

A. 29th of May.

Q. What was done with the disabled members

of the crew?

A. The three men that were injured were im-

mediately taken to the hospital.

Q. What was done with reference to repairs on

the vessel when she reached Hobart?

A. As soon as the ship had thoroughly dried

out, I tried the pumps, to find if they were clear,

and otherwise how much water there was in the

hold, and to find if there was any increase in the

water. All the rivets and stanchions had been re-

paired, and in order to examine the leaks in the

deck, we had fire hose turned on the deck, and one

of the mates was sent down in the hold to see if there

was an}" leaks, and in those places where any leak

was suspected, or noticed, the deck was entirely

recaulked in that place. All the hatches were opened

to let the cargo, or let the hold dry out, and we
restowed the cargo where it was necessarj^; the

barrels that were loose were restowed.

Q. When did you leave Hobart?

A. The fifth of June.

Q. What was the condition on the 9th of

June as to the weather or the sea?

A. Severe blow of the wind. The sea was
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verj' rough, and the vessel pitches and rolls and the

deck is constantly covered with water.

Q. What were the conditions on the 10th of

June?

A. Storm continues. The wind is blowing a

gale, and the water is swept over the sea like steam

or smoke.

Q. Over the sea or over the ship?

A. Over the sea. The vessel strains severely;

the entire day the same condition.

Q. AVas it possible to stay on deck that day ?

A. Xo, no, it was impossible to be on deck.

Q. What, in a general way, were the con-

ditions as to the weather between the 10th of June,

and the 1st of Julj^?

A. More or less the same conditions as be-

fore—severe rolling and heavy blowing and high

seas, and about two severe—off and on a little good

weather.

Q. Take the voyage in general from Antwerp
to Portland, and state how it compared in the

stress of weather which you encountered, with other

voyages which you have taken.

A. It was the first time that I rounded Cape

of Good Hope, and I came around Cape Horn
sixteen times, and I never saw such bad weather as

on this trip.

Q. Which Cape is ordinarily more stormj^ to

round, Cape of Good Hope or Cape Horn?

A. The Cape Horn route is the worse route

than Cape of Good Hope, but as a rule, you get

through quicker. The bad winds last less. Cape of

Good Hope you remain for three months in bad

weather, or in bad winds.
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M. A. F. Rehel (5^5-55^.)

Direct Examination.

Q. Who kept the log book of the vessel during

her voyage from Antwerp to Portland?

A. It was kept by me as first officer, and by

Mr. Collet as second mate up to May the 6th, be-

cause he was injured and replaced on that date,

and until the arrival in Portland by Mr. Viaud

who was promoted to second mate.

Q. Refreshing j^our memory about the entries

in the log book of the vessel, I wish you would

describe the weather which the vessel encountered

from and after the 18th of April?

A. I can state that beginning about the 18th

of April, that we have constantly had bad weather,

and before; the weather on some days was better.

The sea was so high and so much swell which made
the vessel roll considerable, and if I remember

right, we had a storm that week, particularly

Wednesday and Thursday.

Q. State whether or not the weather strained

the masts and rigging?

A. Yes, the masts were strained by the heavy

rolling.

Q. State whether the decks were flooded by

the high seas, and if so, how often?

A. During the storms it was impossible to be

out on deck, it was too covered with water.

Q. How long did these conditions continue

after the 18th of April?

A. We had bad weather ever since the 18th

of April, and up to the time that we were about

the level or about the height of Chile. We had

bad weather up to the time that we were off the

coast of Chile, 25 degrees south latitude, though
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the stormy weather continued until we reached the

37 degree south, which was on the 10th of June.

Q. I direct your attention to the 5th of May,
and will ask you what the weather conditions were

on that day?

A. I was on watch from 8 P. M. until mid-

night; the wind became strong during the evening

and obliged us to sail before the wind, and during

the following day the wind was very high, there

was a strong wind, and in the morning when I

was again on watch. I left the watch at noon and
was replaced by oMr. Collet, Avho was second mate,

about half past three a tremendous wave hit the

vessel which had been noticed before by two men
which were on watch on the deck. Two men at

the wheel, and two other men standing next to

them for assistance, the officer of the watch and
second boatswain were on the poop deck at that

time. This tremendous wave landed on the poop
deck and tore the vessel house or wheel cover off

and carried away two men, namely, one man at

the wheel on the port side, and one of the other

men which was standing near for assistance. The
carpenter who was also standing near, was thro^^Ti

violently against the rail, and he was assisted when
he had already his legs overboard. He was caught

by Riou, who was the man who had noticed the big

wave coming.

Q. Who else were on the poop deck at the

time this wave came?

A. Besides those men which were lost, there

was two men also on the poop deck, both of whom
noted this big wave coming, one called the atten-

tion of the other to it, so that there was in all, eight

men on the poop deck when this big wave landed on
the ship.
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Q. What were the names of the two men which

were lost?

A. Jaouen and LeFur.

Q, State whether any one was hurt by the

wave in addition to the two men who were lost?

A. I have not finished quite with what I was
saying.

Q. Proceed.

A. The second mate was thrown against the

railing of the poop ladder. The man who was at

the wheel on the port side was found aftenvards

near the rail of the poop ladder with one of his

legs broken. This same man by the name of Gallen

also came on deck in contact with the wreck on the

poop deck, and he suffered internal injuries on that

account.

Q. What was done with Mr. Gallen?

A. He was immediately taken to the saloon

and received all possible attention that could be

given him.

Q. Where was he left?

A. He remained in the saloon until the vessel

reached Hobart.

Q. Was he left at Hobart?

A. He was left at a hospital at Hobart.

Q. Continue your testimony with reference to

the storm on the 6th of May, and the injury done

to the cargo, if any?

A. The carpenter had his jaw smashed, and

the second boatswain was the only one that then

remained at the wheel, and he called in the assistance

of the two men that were near the chart room on

watch for assistance. They were asked to assist

in clearing away the remnants left around the

wheel because they interfered with the steering of
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the ship. They all remained at the wheel until they

could be relieved bj^ change of the crew, because

one part of the crew is on the poop deck and one
part of the crew was on the deck down below,

so they maintained the ship on its course until they

were relieved.

Q. State what effect this storm of the 6th

of May had upon the vessel, or upon her cargo?

A. The storm or wave which landed on the

ship on this day carried away the wall of the chart

room, and also the wall inside, and all the apart-

ments aft were filled with water, and the chart

room was absolutely flooded, and everything was
carried away.

Q. State whether it strained the vessel, caused

it to leak water?

A. The water entered through the chart room,

and went into the saloon and the sail room, and it

had naturally no outlet unless it got down into the

ship; but everybody was working hard to get the

water out of the saloon as fast as possible.

Q. What was done in the way of repairing the

damage done on the 6th of May?
A. The first thing that was done was to cover

up again the chart room by a temporary door
which was placed there.

Q. What else was done?

A. The wheel was working well yet, and the

persons on the poop deck, as soon as the weather
permitted it afterwards they have gone down in

the hold to see what damage was done to the cargo.

Q. What did they find on examination of the

cargo ?

A. It was found that one of the stanchions
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was broken, and this was replaced by a new one

so as to close up the openmg.

Q. What evidence, if any, did they find of

there having been sea water in the cargo?

A. All we could discover at that time was that

the water had gone through the opening where the

stanchion had broken and had fallen down on the

barrels of cement.

Q. State what the weather conditions were

after the 6th day of May until the vessel got to

Hobart town, Tasmania?

A. We had at least one heavy storm once a

week with constantly high seas.

Q. State how long the sea remained disturbed

with the swell after such a storm as came once a

week on this voyage?

A. There are different causes by which the

sea can remain high; sometimes 48 hours before,

and sometimes 48 hours after a strong gale. I

want to mention that by a strong gale, I mean a

real storm.

Q. State whether or not there was any other

storm which strained the vessel as much or more

than this storm on the 6th of May?

A. Yes, certainly, we had stronger storms or

worse storms later on.

Q. How did the weather on this voyage from

Antwerp to Hobart town compare with the bad

weather that you have experienced on other voyages

in your 19 years or so of seafaring life?

A. It is the only voyage in my experience

which I have made where we have suffered so much
as on this particular voyage.

Q. What was the weather that the vessel en-
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countered on her voyage from Hobart town to

Portland ?

A. I mentioned before that we had stormy

weather until we reach the 37th degree south lati-

tude.

Q. What was the effect of the bad weather

after you left Hobart town on the vessel with ref-

erence to her straining and laboring?

A. We suffered several stormy days after leav-

ing Hobart, and during every storm the ship was

badly strained, and jDarticularly also on those days

that the sea was very high when the vessel rolled.

Q. What caused the vessel to roll?

A. The high sea and the swell rather than the

wind.

Q. State whether in these storms after leaving

Hobart the decks were flooded at every storm?

A. At ever}" storm the decks were covered

with water.

Q. What, if anything, was done with reference

to the care of the cargo on the voyage from Hobart

to Portland?

A. We decreased or moderated the canvas so

as to decrease the effect of the strain as much as

possible.

Q. Was any examination made of the cargo

from time to time between Hobart and Portland?

A. Yes, every time that the weather would

permit, the hatches were opened so as to allow an

examination of the hold or cargo.

Q. What was done with reference to the cargo

on these examinations?

A. All we did was to watch and rewedge any

of the cargo where necessary.

Q. Prior to the time when the vessel reached
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Hobart town, what was done with reference to

pimiping out the hold as it filled with water from

leaks ?

A. The pumps were sounded at every quarter,

and when any w^ater was found we pumped until

they were absolutely dry.

Cross Examination, 346.

Q. How many times have you been around

the Horn?
A. Three times by Cape Hope and three times

by Cape Horn.

Q. How many years at sea?

A. Nineteen years.

Q. Did I understand you to say that this was

the worst weather you ever saw?

A. Yes, indeed it was.

Q. Do you refer to these two particularly

heavy storms, or to the whole voyage?

A. Especially with regard to those two heavy

storms we had, and also as regards the number of

days,—I never saw so many during a certain period.

F. M. Grennapin {3487353.)

Direct Examination.

Q. Describe the weather on the voyage after

the 18th of April, 1909?

A. I can give a description more or less, but

to the best of my memory it is this, that it was

very bad weather.

Q. Describe the weather on the 6th of May?
A. On the 6th of JNIay we took in the lower

top gallant sail—the wind became stronger, the sea

very high and rough—the wind still became stronger

—the sea became still higher,—the second mate,

Mr. Collet, sent me to see if the hatches were prop-
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erly secured at the corners,—there are three hatches,

one two and three. At three twenty P. ]M. I re-

ported that nothing had moved. At 3:30 he sent

one of the seamen to look out. Shortly after that

a big wave hit the ship aft. I was with the second

mate on the starboard side. I said to him "Look
at that big wave ahead of our ship." I was stand-

ing next to Gallen, one of the men at the wheel;

just when I had finished making my remark the

wave hit the vessel and destroyed the wheel box,

and sent the two men at the wheel flying over the

poop deck, the second mate, the carpenter and the

other ordinary seaman also, while I was standing

near the two men at the wheel I had my hand
on the wheel, and therefore at once seized it to hold

the ship in place, and when I recovered from the

first shock I saw the door of the chart room smashed
in, as the wave was stronger on the port side than

on the starboard side. The wheel box was carried

over to the starboard side and its position pre-

vented the wheel from being properly operated.

I had to take it down entirely in order to free

the wheel. Soon afterwards I called for two men
to replace me. I then found the second mate on

the starboard side near the poop ladder. He told

me one of his legs was broken. In the meantime
the men off duty were called on deck at once, and
I ordered that Mr. Collet be at once taken to the

saloon. The other injured men were likewise taken

downstairs. We placed on the poop deck lines or

ropes so as to pass along afterwards safely. Then
it was ordered that oil be thrown forward of the

ship during 48 hours.

Q. State whether the storm continued during

all those 48 hours?
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A. The storm lasted until 24 hours after this

wave came on board the ship.

Q. Was the deck under water any portion of

that time?

A. Yes, it was impossible to be out on deck.

Q. State whether the damage done by this

wave particularly in staving in the chart house door

and partition, let the water into the hold onto the

cargo ?

A. Yes, there is no doubt of that, and also

some stanchions were broken on the port side.

Q. What would be the eifect of breaking the

stanchion with reference to letting water down into

the hold?

A. It would be hard to tell how much water

would go down through the stanchions, because it

is pretty solid.

Q. WTiat caused the stanchion to break?

A. The big sea.

Q. What was done with reference to repairing

the stanchions and how soon was it done?

A. Yes, they were repaired as soon as it was

possible to get out on deck.

Q. What was done with reference to the dam-

age to the chart house and making the deck tight

at that point,—I mean fixing it so the water wash-

ing over the deck would not go down through the

stairway at that point?

A. Yes, the first mate immediately made a

temporary door,—a sliding door.

Q. How much water went through the deck

and down the stairway before those repairs could

be effected to the chart house?

A. I do not know, because I had more im-
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portant things to do than to watch how much water

went down there.

Q. Describe the storm of May the 12th?

A. I remember that on the 12th of May we
did not continue on our course, but laid still, or at

least, turned with the waves, the sea was very high

then.

Q. State whether the sea was washing over

the decks at that time?

A. Yes, it was impossible to be on deck.

Q. What, if any, damage did that do to the

stanchions of the vessel, or any of them?

A. I do not remember exactly whether the

stanchions were broken on the 12th of May, but it

was during one of these storms, but I would not

be certain which.

Q. How did the weather on this voyage com-

pare with other severe weather that you have ex-

perienced on other voyages?

A. In all my 16 years of navigation I never

saw such bad weather, and so long bad weather.

Q. What was done when the ship got to Ho-
bart in the way of repairs?

A. Yes, we removed the cement around the

stanchions and repaired the rivets, and bolts down
below the deck, and then let water run over the

deck so as to examine into the places where water

would come through where there were leaks.

Q. When the leaks were discovered what
was done?

A. They were repaired.

Q. Were all the leaks repaired?

A. Yes, all the leaks were repaired.

Q. What was done during the voyage from
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Antwerp to Hobart with reference to the care of

the cargo?

A. As soon as the weather would permit the

captain himself sent the first mate down into the

hold to see if any barrels needed rewedging and

resecuring. Sometimes some of the barrels would

get slightly loose and they were resecured again,

but not many.

Q. What was the effect of the bad weather

with reference to the straining of the vessel?

A. The weather from Hobart to Portland

was not as bad as that from Antwerp to Hobart,

but nevertheless the vessel suffered some straining.

The lower court and ourselves are not alone in the

belief that the foregoing testimony proves a case of

damage due to perils of the sea. The testimony affir-

matively discloses that this was the opinion of Mr.

Alfred Tucker, who is admitted to be the general

agent of libellants at the Port of Portland, with full

powers {Record 131). Captain Lebeaupin, in the

presence of Mr. J. W. Matthes had an interview with

Mr. Tucker on this subject. Captain Lebeaupin tes-

tifies (122-124) :

Q. Did you have any conversation with Mr.

Tucker with reference to who was responsible for

the damage to this cargo, or any portion of it?

A. Yes.

Q. State what he said with reference to the

responsibility for the damage to this cargo.

A. Mr. Tucker came down to the vessel at

the time the hatches were opened by Captain Mc-
intosh, and the three of us found that the hatches

were well closed, according to the certificate that
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Captain Mcintosh gave me after all the cargo was

more or less discharged; he examined the entire

ship; after Mr. Tucker had examined the vessel,

and had seen the damage done, and read over the

protest, he told me that he did not expect to make
any claim on the cement because he took it for

granted that it was on account of perils of the sea.

Q. Did you have any talk with Mr. Tucker

after JSIr. Beebe had presented a claim for damage
to iron and steel?

A. Yes, and

—

Q. State what he said. I will put in another

question there. State what he said.

A. ISIr. Tucker told me that ]Mr. Beebe had

made a claim on the steel and iron, but that never-

theless he would make no claim because he con-

sidered it a case of peril of the sea.

Q. As a matter of fact, when did Mr. Tucker

decide to present and assert a claim against the

vessel with reference to the time when the cargo

was discharged?

A. He libelled the vessel exacth^ the day

—

or libelled the ship exactly on the date that the ship

would have sailed, and six weeks after the vessel

had arrived in port, and on that account the ship

was detained three days.

The foregoing testimony is corroborated by that of

J. W. Matthes {131-1S3.)

Q. jNIr. Matthes, did you have any conversa-

tion with oNIr. Alfred Tucker in August or Sep-

tember, 1909, with reference to the responsibility

for damage to the cargo of the "Babin Chevaye"

after the voyage which terminated about that time?

A. Yes, sir, I did.
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Q. State what Mr. Tucker had to say on that

subject.

A. After the vessel had been in port some

time, the cargo was gradually being discharged; it

appeared that there was considerable damage, and

I believe that Avhen about 800 or more barrels had

come out, that proved to be damaged, nevertheless

Mr. Tucker intimated that he didn't expect to make
claim because, from his investigation on board the

vessel, and what was mentioned in the log book,

or in the extended protest, to his belief it was

simply a case of perils of the sea, where the re-

ceivers of the cargo have no claim on the vessel.

But some days afterwards, he told me that the

Northwest Steel Company had made a claim, quite

a large one, on damaged steel and iron, and Mr.

Tucker told me that he didn't expect to make a

claim on the cement, and he would tell Mr. Beebe

that there was no possibility of his making any

claim on the vessel. He had no right to.

Q. For what reason?

A. On account of the perils of the sea for

which the ship is not responsible. Well, the re-

sult w^as that Beebe & Company considerably re-

duced the claim, but still insisted on a certain

amount, and Mr. Tucker told me that they would

press their claim, and wanted me to libel the vessel,

because it will be otherwise out of my pocket. They
will make the claim to me, and if I cannot recover

from the vessel, it will be out of my pocket, or

out of the pocket of the firm, and so if they insist

upon making a claim, then I am going to include

all the damage to the cement likewise.
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SAIL BOOM HATCH.

It appears from the testimony that underneath the

poop deck, as the vessel was constructed, there was a

small hatch leading through the main deck into a com-

partment which is called the sail room, but in which

the stores of the vessel as well as the sails were con-

tained. This hatch was not exposed to the weather in

any respect, but was protected by the poop deck of

the vessel. The situation is shown clearly by claimants'

Exhibit "2." The hatch in question is marked "panneau

de la voleurs." It lies forward of the saloon and is on

the starboard side of the vessel. This small hatchway

was not provided with combings, nor was it customary

to keep it battened down with tarj^aulins. The con-

stiniction of the vessel in this respect is attacked by

proctors for appellants and it is contended that the

damage, or a portion of it, was due to an error in the

construction of the vessel in this respect. Judge Bean

passed on this matter in his opinion, in the following

language {Record 17) :

"It was claimed at the argument, although not

stated in the libel that the vessel was unseaworthy

at the inception of her voyage because of an open-

ing into the sailroom and storeroom. This opening

was used many times a day and it could not have

been battened down without great inconvenience

to the officers and crew of the vessel, and without

seriously interfering with their work in navigating

her. It was protected by the poop deck which

was a water-tight deck almost as strong as the

main deck and much less exposed to the water.

Furthermore there was no evidence that the con-

struction of the vessel was faulty in this respect
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and I do not think the court should so find without

any evidence to that effect."

The evidence abundantly sustains the conclusions

of the lower court in every respect. While several

expert witnesses were called by libellants, not one of

them was asked the question as to whether this con-

struction was open to criticism. Libellants are asking

this court to find that the construction was faulty in the

respect indicated without any evidence on which to

base such a conclusion. The fact is that the hatchway

was not exposed to the weather, but was protected by

the poop deck of the vessel. Mr. Garnuchot testifies

that the construction of the vessel Avas in all respects in

accord with the rules of the Bureau Veritas and these

rules are offered in evidence, being Exhibit "D," at-

tached to the Garnuchot deposition. The specifications

for the construction of the poop deck are found on

pages 60 to 64 of this exhibit. These specifications

abundantly sustain the conclusion of the lower court

to the effect that the poop deck was a water tight deck,

almost as strong as the main deck and much less ex-

posed to the water. The testimony shows without

contradiction that it was not possible to keep the hatch-

way in question battened down. It was used many

times a day by the officers and crew and of necessity

must have been so used. The provisions of the vessel

and the sails could be reached only through this hatch-

way. As the sails were changed from time to time and

as repairs were to be made upon them and as pro-

visions were required by the officers and crew, it be-

came necessary to use this hatchway. Clearly the con-
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struction of the vessel was wise in providing a store-

room for sails and provisions beneath the main deck

of the vessel. Had the provisions been lost the crew

must have perished. Had the sails been carried over-

board the navigation of the vessel would have become

impossible. Both sails and provisions were therefore

properly placed beneath the main deck of the vessel.

In view of the frequency with which sails and pro-

visions were required it was impracticable to keep this

hatchway battened down. The foregoing facts clearly

appear by the uncontradicted testimony.

Furthermore the question of the propriety of the

construction of the vessel in the respect indicated is a

purely academic question, as the damage in question

would have occurred even though the vessel had been

constructed with a water-tight hatch at the place in

question. It appears from the testimony that one of

the sailors was down in the sail room at the time when

the great wave overwhelmed the vessel on the 6th of

May. The lower force topsail had spread and its stays

had torn loose. It became necessary to secure material

with which to repair this damage and a sailor was

present in the sail room at the time in question for that

purpose. The hatch was for this reason open, and

unavoidably so, at the time when the wave hit the

vessel.

The foregoing facts clearly appear from the testi-

mony of

Captain Lebeaupin {72-73, 111-112).

Q. Will you point out on Claimant's Exhibit

2 how the water went down from the chart room



59

into the sail room, and from the sail room into

the cargo?

A. The water came over here, over the poop

deck, stove in the door of the chart room and the

wall, went down the staircase, and there was one

foot here ; in the aft quarters was one foot of water.

The water went down the little hatch in the sail

room, and got into the between decks, and it has

dispersed itself over the entire between decks, over

the steel, because in between decks, there is a large

plate of iron to reinforce the vessel, and the water

has followed this plate further than half the vessel

—the middle of the vessel.

Q. State what the hatch leading down into the

sail room and the store room is used for?

A. Nearly eveiy moment we have to go there

—either for provisions or for sails, or for material

to make repairs, and at the same time that this

water came down the hatch—came down the stair-

case—one man had just opened this little hatch

and was down there to get something to repair

the sails that had been torn.

Q. Is it possible, in the practical navigation

of such a vessel as the "Babin Chevaye," to keep

that particular hatch battened down?"

A. No, we couldn't do that, because we have

to pass through it too often, and it is very seldom

that any water would go down there except in case

of an accident.

{111-112.)

Q. Was that entire watch on deck?

A. Another man was just down in the sail

room to get additional sail.

Q. What was he going to do with them?

A. He went down there to get material to fix
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the sails that had torn loose, so as to attach them
again to the stays.

Q. Just doing general repair work, was he?

A. At the time he was not making any re-

pairs. He had gone down stairs to get

—

Q. I understand that. What I mean is this:

Was he fixing up some sails for emergency, or

was he just going to do general repair work?

A. No, it was an emergency, because he had
to fix the lower fore topsail. Otherwise, if it hadn't

been fixed, it would have carried away.

Q. That is the lower fore topsail that was

already spread?

A. Yes, yes, but the stays of the sail had

torn loose somewhat.

Q. Was he going aloft to do it?

A. No. I said that he was in the sail room
to get the necessary material to fix it.

Q. Then was he going aloft to fix it ?

A. Yes, after we had saved the injured, about

one or two hours later.

Q. But this was before the accident happened,

as I understand it, that he went down for the

material, before the wave came over.

A. Yes, but the man was in the sail room
just when the wave came on board.

Q. Exactly. Now then, without any regard

to the wave coming on board—I don't care about

that—^had he gone down to get the material, and

if the wave hadn't come aboard, was he going to

go back and go aloft, and fix the sail?

A. Yes, certainly. He had been ordered to

do that.
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EXTENT OF CANVAS CABRIED.

Libellaiits contend that the weather on this voyage

cannot have been so severe as contended by claimants,

because of the fact that the "Babin Chevaye" carried

four sails when the weather was at its worst. It ap-

pears from appellants' own testimony that there is

great difference of opinion among navigators as to the

amount of sail which a vessel should carry and that the

master of the vessel, who observes his ship and her

method of navigation, knows better than any one else

what canvas to carry {Crowe 154-155). Captain

Lebeaupin testifies that at the time when he is criticised

as carrying too much canvas in severe weather, the ship

was running with the wind and that the strain on

the vessel when running with the wind is less in propor-

tion to the speed of the vessel. We quote his testi-

mony (Record 204-206) :

Q. Now state why you carried the sail which

was indicated in your answers on the 6th and 12th

of May, 1909. Take the 6th of May first.

A. On the 6th of May, I was sailing before

the wind, with the wind. It Avas the only chance

I had to keep the vessel going, and for the safety.

The principal effects I had to observe was to keep

the vessel in the proper direction; was full wind

from behind, and without paying any attention to

the course and to go faster than the sea, in order

the sea would not ship on board. At that time I

was going 10 1-2 knots, which I consider reasonable

speed under the circumstances, and of the four

sails I carried, two were forward of the two others,

so the wind blew on the two ones aft, and pro-

tected the two forward ones.
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Q. Suppose the vessel is running with the

wind, or substantially with the wind, at the rate

of 10 1-2 knots per hour, and the wind is blowing

21 knots an hour; what effect does the speed of the

vessel have in moderating the strength of the

waves and the sea on the vessel?

A. The strength of the wind would be the

difference between the wind and the speed of the

vessel.

Q. Why did you carry this quantity of sail on

the 12th of May?*

A. I never saw the sails reduced more than

this on vessels of similar tonnage. Never during

the ten years that I have navigated, I saw lesser

sail, and probably if I had tried to furl the other

two foi-ward sails, they would have torn to pieces,

and injured the other sails; then all the sails would

have gone. One is not always sure what maneuv-

ers might be made.

SEAWORTHINESS OF VESSEL.

The strength and fitness of the "Babin Chevaye"

for the voyage in question is attested by several circum-

stances which appear by the record. On her return

voyage from Portland, in the Fall of 1909, the "Babin

Chevaye" carried a cargo of wheat, which reached

Europe in "splendid condition." Her next voyage

was from Europe to Portland, Oregon, with a cargo

of cement consigned to these same libellants. This

cargo was delivered in good condition. At the end

of that voj^age another cargo of wheat was taken to

Europe, which was also delivered in good condition

(Lebeaujnn 87).

The fact that the vessel passed her examination in
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the Bureau Veritas is shown by the testimony of local

witnesses to be a circiunstance of much importance on

the question of the condition of the vessel. Captain

Albert Crowe, as a witness for libellants, testifies on

page 158, as follows:

I think there is no doubt that a vessel, before

she gets a certificate from the Bureau Veritas,

must be built according to certain regulations for

her. While that is in effect, that is evidence the

vessel must be in pretty good condition although

there may be defects in various places that the

certificate really would not bring out at that

time. If there were a certificate given just im-

mediately prior to her going to sea, that all those

conditions were right, then I think we would have

to assume she was right then.

Captain L. Veysey, also a witness for libellants,

testifies on cross examination (Record 200) :

Q. Do you attach any importance to the fact

that the vessel is classed by the Bureau Veritas?

A. Yes, a society for the classification of

ships, and is considered by the underwriters to be

good.

Q. It stands right in line with Lloyd's does

it not?

A. Yes.

Q. In its standing throughout the world?

A. Yes, we accept their surveys on some

occasions and they accept ours.

Both Captain Crow and Captain Veysey testify

that the severity of the weather encountered by this

vessel is sufficient to explain the damage to the cargo

and that the damage to the cargo under the circum-
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stances of this case does not indicate that the vessel

was unseaworthy {Crowe 158-159), {Veysey 200).

LAW OF THE CASE.

The charter party in this case granted to the

charterer the full capacity of the defendant ship. Under

this state of facts the claimant is not a common carrier,

but is a bailee to transport as a private carrier for

hire.

The Fri, 154 Federal 333.

The Royal Sceptre, 187 Federal 224, 226.

Hutchinson on Carriers, 2d Edition, Sec. 73;

3d Edition, Sec. 85.

A libellant suing for damage to cargo must recover,

if at all, on the ground alleged in the libel. For ex-

ample, if he pleads that the damage was due to bad

stowage he cannot prove that the vessel was unsea-

worthy in other respects.

Tweedie Trading Co. v. Sangstad,

180 Federal 691.

In the case at bar the allegations of the libel are

that the damage to the cargo was due to bad stowage

and leaky decks. ( See record, pp. 2 and 3.

)

It is true that there appears with the record ah

amended libel, found on pages 11 to 14. There is no

order of the lower court permitting counsel to file

this amended libel and the only reference to the filing

of the same is found on page 207 of the record. It

appears therefrom that at the conclusion of the testi-

monv counsel for libellants said

:
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"I will ask leave, if I deem it necessary to

amend the libel to accord with the proof so as to

allege that one of the allegations of unseaworthi-

ness is this hatch in the store room which was

open, through which this large wave went. The
proof is in, and I may conclude to amend."

The answer of the Court was "Very well."

This was merely a consent by the court to the mak-

ing of the application. No order was ever taken and

the amended libel we are confident is not a part of the

record.

It is apparent from the opinion of the lower court,

found on page 17 of the record, that the lower court

did not consider that this amended libel was a part of

the record. Note the following sentence in the opinion

of Judge Bean:

"It was claimed at the argument, although not

stated in the libel that the vessel was unseaworthy

at the inception of her voyage because of an open-

ing into the sailroom and storeroom."

This allegation is found in the amended libel,

though not in the original libel. The lower court

therefore could not have considered the amended libel

a part of the record.

The amended libel differs from the original libel

in only two substantial respects. In the original libel

the damages were alleged at $6134.00. In the amended

libel they are placed at $1500.00. The amended libel

contains an allegation that the decks of the "Babin

Chevaye,"

"were not in a tight, seaworthy, and proper

condition at the time she entered upon said voy-
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room through the main deck was so constructed

that it could not be closed at all or made water-

tight."

The original libel charged that the decks were not

tight and seaworthy, but alleged nothing specifically

with reference to the hatch in question.

While we have discussed the contentions of libellants

with reference to the hatch opening into the sailroom,

we contend that the question is not in the case and that

libellants must recover, if at all, on the grounds that

the decks were leaky when the vessel started, or that

the cargo was improperly stowed. The latter con-

tention seems to be abandoned by libellants and the case

therefore seems to settle down to one question of fact—

•

was the "Babin Chevaye" seaworthy as regards the con-

dition of her main deck when she left Antwerp on the

16th of February, 1909? It is contended by libellants

that her main deck was leaky and this contention is

disputed by claimant. We have heretofore discussed

the testimony on this subject; the lower court found

in accordance with our contention. In the opinion of

the lower court, found on page 16 of the record, we

find this language:

"The vessel was seaworthy in her hull when

she sailed. The testimony of Baines and Gar-

nuchot, two experts of long experience, shows that

she was thoroughly inspected, afloat and in dry-

dock, her decks, seams and calking examined and

found in good condition, and in their judgment

she was in everj^ way staunch, tight, strong and
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seaworthy for the voyage, and their evidence is

entitled to respect."

The question raised by this appeal is a question of

fact. This court is asked to reverse the decree of the

lower court based on conclusions of fact rendered after

hearing the testimony. All of the witnesses for libel-

lants testified in open court, as did several of the wit-

nesses for claimant. The most important witness for

claimant was J. Lebeaupin, who was master of the

"Babin Chevaye" at the time when she made the voyage

in question. Captain Lebeaupin was present at the

trial and the court heard his testimony.

The Alijandro, 56 Fed. 621, 624.

"The rule is well settled that in cases on appeal

in admiralty, when the questions of fact are de-

pendent upon conflicting evidence, the decision of

the district judge, who had the opportunity of

seeing the witnesses and judging their appearance,

manner, and credibility, will not be reversed unless

it clearlj^ appears that the decision is against the

evidence."

Whitney v. Olsen, 108 Fed. 292.

Jacohsen v. Lewis Klondike Co., 112 Fed. 73.

Paauhau Co. v. Pala Pala, 127 Fed. 920, 924.

Perriam v. Pacific Coast Co., 133 Fed. 140, 144.

Reed v. Weule, 176 Fed. 660.

Spencer v. The Dalles Co., 188 Fed. 865.

All of the foregoing are decisions of this court and

they all support the principle announced in the first

case above cited. We are therefore entitled to ask an

affirmance of this cause, unless the court can say that
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there was no evidence in the record to support the de-

cree as passed by the lower court, or unless this court

can say that the preponderance of the testimony was

overwhelmingly and clearly against us. The testimony

which we have quoted and discussed at an earlier point

in this brief certainly precludes any such conclusion.

There are many authorities defining seaworthiness

in a vessel. The following cases will be found to state

and apply the rule clearly and in accordance with the

weight of authority.

The Orient, 16 Federal 916, 917.

"Seaworthy, in the sense used, means in such a

condition of strength and soundness as to resist

the ordinary action of the sea, wind, and waves

during the contemplated voyage. A ship is sea-

worthy in this sense when her hull, tackle, ap-

parel, and furniture are in such a condition of

soundness and strength as to withstand the ordin-

ar}^ action of the sea and weather."

"In this case of the Orient it is established

beyond controversy that the Orient was sound

and seaworthy for more than two years preceding,

and that she was wrecked in a cyclone or storm

of terrific force. The burden of proof is, there-

fore, upon the insurers to establish satisfactorily

the alleged unseaworthiness of the Orient at the

times alleged."

The Titania, 19 Federal 101, 107.

This was a case in which merchandise in the cargo

of a ship was damaged because a propeller carried with

the merchandise broke loose and jammed the goods in

the same compartment with the propeller. The ques-
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tion was, whether the damage was due to the perils of

the sea or to unseaworthiness of the vessel because of

imperfect stowage. The District Court for the South-

ern District of Xew York, speaking through Judge

Brown, said:

"The question of seaworthiness, therefore, as

regards the implied warranty in favor of the insurer

or of the shipper of goods, is to be determined

w^ith reference to the customs and usages of the

port or countrj'^ from which the vessel sails, the

existing state of knowledge and experience, and

the judgment of prudent and competent persons

versed in such matters. If judged by this standard,

the ship is found in all respects to have been reas-

onabl}' fit for the contemplated voyage, the war-

ranty of seaworthiness is complied with, and no

negligence is legally attributable to the ship or her

owners. Where actual defects, though latent, are

established by the proofs, that is, such defects as

at the time when the vessel sailed would, if known,

have been considered as rendering the vessel un-

seaworthy for the voyage, such as rotten timbers,

defective machinery, leaks, etc., such defects, though

latent, are covered by the implied warranty of

seaworthiness, and are at the risk of the ship and

her owners, and the policy does not attach. 2 Arn.

Ins. c. 4; 1 Pars. Mar. Ins. 369; Abb. Ship. 340;

3 Kent, *205; Lee v. Beach, 1 Park. Ins. 468;

Quebec Marine, etc., v. Commercial, etc., L. R.

3 P. C. 234; Work v. Leathers, 97 U. S. 379;

The Vesta, 6 Fed. Rep. 532; Hubert v. Reck-

nagel, 13 Fed. Rep. 912. But this principle can-

not be applied to cases where, all the circumstances

being known, the vessel would still be deemed by

competent persons, and according to existing
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knowledge and usages, entirely seaworthy, and

reasonably fit for the voyage, although subsequent

experience might recommend additional precautions.

It was long ago held, (Ames. vs. Stevens, 1 Strange,

128,) and is laid down in Abb. Ship. 389, as ele-

mentary law, that "if a vessel reasonably fit for the

voyage be lost by a peril of the sea, the merchant

cannot charge the owners by showing that a stouter

ship would have outlived the peril." This principle

applies equally to the stowage of the cargo.

The same result is derived from a considera-

tion of the question as a matter of stowage only,

not affecting the seaworthiness of the ship. For

it is well settled that in determining what is proper

stowage, the customs and usages of the place of

shipment are to be considered, and if these cus-

toms are followed, and if none of the known and

usual precautions for safe stowage are omitted,

no breach of duty, or negligence, can be imputed

to the ship; and in case of damage under great

stress of weather, the injuries will be ascribed to

perils of the seas, and held to be chargeable upon

the insurers."

"In the present case no fault is found with the

place or general method of stowing and securing

this spare propeller. The general plan of secur-

ing it was approved by the libellant's witnesses ; and

the expert upon whose testimony the libellant chiefly

relies as to the unseaworthiness of the ship, sug-

gested for her return voyage, after this accident,

no change in the place or general method of secur-

ing the spare propeller, but only the addition of

a few more rivets, a heavier chain, and the fastening

of the chocks to the deck. These are obviously
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matters of detail necessarily depending upon the

judgment of persons in charge of such work.

"From the large mass of evidence on this subject

put in by the claimants, it seems to me impossible

to hold that this propeller was not stowed and

secured in a manner believed and judged, by per-

sons having the largest experience and who were

most competent in such matters, to be sufficient and

safe in all respects. The ship was built, and this

propeller was stowed and fastened, under the in-

spection of one of the Lloj^d's surveyors, who testi-

fied that it was well and properly done, and was

approved bj^ him as the representative of the un-

derwriters. And even in view of the accident

which afterwards happened, he still gives it as

his opinion that it was well and sufficiently secured,

and that something extraordinary must have hap-

pened to account for its breaking loose."

When a primu facie case as to seaworthiness has

been made out by the vessel, and when the evidence

shows an adequate cause for the damage in extraordi-

nary stress of weather conditions on the voyage, the

burden of proof shifts and it then devolves on the

libellant to show that the damage was due to some other

cause than by the perils of sea or dangers of navigation

so proved by claimant.

The Marlborough, 47 Federal 667, 670.

"What constitutes seaworthiness is not, I think,

open to controversy. The vessel must be reasonably

safe for the service and voyage undertaken. There

are, however, degrees of safety; and she need not

be the safest. A new vessel, of the highest order

of construction, is safer than one several years

old, and of a lower order of workmanship. Yet
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the latter may be, and, if in good condition, is,

seaworthy. A majority of vessels in the merchant

service, employed on the most dangerous voyages,

are of the latter description."

"The specifications on which the charge of mi-

seaworthiness rests are, substantially, that the decks

were worn out; that she was overloaded; that she

was not sufficiently provided v\-ith coal; and that

the decks should have been renewed at Bombay,

if not before starting. The decks seem to have

been in good condition when she left Iloilo. Xot-

withstanding the rough weather encountered for

several days on the passage (covering nearly 3,000

miles) to Colombo, which drove the water over her,

there was no leakage; and after the leaks were

recaulked at Ceylon, where the work could be wtII

done, she crossed the iVIediterranean and the At-

lantic,—a distance of more than 3,000 miles,—with

a good deal of rough weather, in safety. I do not

attach serious importance to the fact that the decks

had needed repair a 3'ear or more before the vessel

started. They had been repaired, and subsequently.

Xor do I attach serious importance to the fact that

they opened and leaked after the vessel passed

Colombo, and had been subjected for many days

to the severe weather of the monsoon. Whether

decks be new or old, the pitching and twisting and

pomiding of the vessel in such weather will be likely

to cause leakage. Such a result cannot, therefore,

under such circumstances, be accounted evidence of

unseaworthiness, even when the tempestuous weath-

er is anticipated at starting. Some damage to

cargo, under these circumstances, is probable, if

not unavoidable. It is not clear, however, that any

damage was sustained from leakage until after
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the liurricane or cyclone was encountered, beyond

Point De Calle. The weather through which the

vessel then passed is amply sufficient to account for

the crippled condition in which she reached Bombay,
without the aid of any inference of unseaworthi-

ness at starting. But for this storm, I find noth-

ing to justify belief that she would not have con-

tinued her course, and reached Aden safely, with

little or no loss to cargo. In that case the question

of seaworthiness could not have arisen, and what

is now said of her decks, overloading, insufficienc}''

of fuel, would not have been thought of. It is

inspired by the desire to find some other cause of

disaster than the storm,—a sufficient, the most

obvious, cause,—and thus to charge the vessel

with loss, which otherwise the libellant must bear."

Mosle v. The Sintram, 64 Fed. 884, 885.

"Though the owner formerly warranted the ab-

solute seaworthiness of the vessel (The Edwin I.

Morrison, 153 U. S. 210, 14 Sup. Ct. 823), this

absolute warranty of seaworthiness does not mean

a warranty that neither ship or cargo shall suffer

damage on the voyage; nor exclude sea perils, and

the damage that may arise therefrom. It means

onh^ that the ship is in all respects reasonably fit

for the voyage, i. e. "competent to resist all ordinary

action of the sea" *****
"The evidence shows all reasonable and custom-

ary care and diligence to make the ship sufficient, so

far as human foresight could perceive before sail-

ing; that the regulations in that regard at Hong
Kong are among the most stringent; and that the

surveyors of the insurers of cargo inspected the

vessel and suggested nothing further to be done;

and that she rated in the highest class. * * * *
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Leaks soon happening in ordinary weather are pre-

sumptive evidence of unseaworthiness at the time

of saihng. Cort v. Insurance Co., 2 Wash. C. C.

375, Fed. Cas. No. 3,257; Higgie v. American

Lloyds, 14 Fed. 143; The Gulnare, 42 Fed. 861;

Hewlett V. The Hillie R. Bohannon, 64 Fed. 883.

But where the evidence shows that reasonable care

had been exercised to make those seams tight, and

that the ship is in other respects tight and staunch,

and shows general efforts to make her in all respects

seaworthy, comparatively small damage arising

from some leaks in the water ways first appearing

after continued heavy seas and rolling, and shipping

water, is insufficient to overcome general evidence

of seaworthiness at the commencement of the voy-

age, and is ascribed to sea perils; because a specific

and adequate cause is shown consistent with sea-

worthiness at the beginning of the voyage."

Affirmed 79 Fed. 1002.

Cehallos et al. v. The Warren Adams, et al.,

74 Fed. 413, 414, 415.

"When goods in the custody of a common car-

rier are damaged after their reception, and before

their delivery, there is a pnma facie presumption

that the injury is occasioned by the carrier's de-

fault, and the burden is upon him to prove that

it arose from a cause for which he was not responsi-

ble. If it appears that the injury has been caused

by the dangers of navigation, or some other cause

within the exception of the bill of lading, then it

devolves upon the shipper to make out that the

damage might have been avoided by the exercise

of reasonable care and skill upon the part of the

carrier. No loss which is the result of ordinary

wear and tear, or a necessary consequence of the
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employment of the vessel in the usual course of

navigation, is a loss by 'perils of the seas.' That

term may be defined as denoting 'all marine casual-

ties resulting from the violent action of the ele-

ments, as distinguished from their natural, silent

influence, upon the fabric of the vessel; casualties

which may, and not consequences which must,

"The vessel had been tried by violent seas for 36

hours before she sprang a leak, and the sufficiency

of her centerboard trunk had been repeatedly dem-

onstrated. It is not surprising that the oakum
should have worked out of some of the seams, in

the violent straining to which the trunk must have

been subjected on the several occasions when she

tacked. Where a vessel, soon after leaving port,

becomes leaky, without stress of weather, or other

adequate cause of injury, the presumption is that

she was unsound before setting sail. The law will

intend the want of seaworthiness because no visible

or rational cause, other than a latent or inherent

defect in the vessel, can be assigned for the result.

But, where it satisfactorily appears that the vessel

encountered marine perils which might well dis-

able a staunch and well-manned ship, no such pre-

sumption can be invoked. And where, for a con-

siderable time, she has encountered such perils,

and shown herself staunch and strong, any such

presumption is not only overthrown, but the fact

of her previous seaworthiness is persuasively in-

dicated. Patrick v. Hallett, 3 Johns. Cas. 76;

Potter V. Insurance Co., 2 Sumn. 197, Fed Cas.

No. 11,339; Walsh v. Insurance Co., 32 N. Y. 427;

Wilson V. Jones, L. R. 2 Exch. 143. Besides the

presumption afforded by the circumstances referred
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to, the examination of the shipwright, made just

previous to the commencement of the voyage, is

evidence which ought not to be ignored. Although

he did not make an examination of all the seams

in the centerboard trunk, it is reasonable to assume

that those he did examine were in such condition as

to justify an experienced man in believing that a

more critical inspection was not necessary."

The Tjomo, 115 Fed. 919, 921, 922.

"The evidence on the part of the claimant shows

the encountering by the ship of a terrific storm of

wind and heavy seas, characterized by the master of

the ship as 'a very hea\y hurricane,' with wind

from 90 to 100 miles an hour. The first mate, who
had been going to sea 10 1-2 years, speaks of it

as 'the most terrible storm' he ever saw. The second

mate has been going to sea 10 years, and says he

'never saw such a big storm before.' This evidence

shows a specific and adequate cause for the loss

of the cattle, consistent with the seaworthiness of

the ship, and warrants the conclusion that this was

the immediate cause of the loss. This, then, puts

the burden on libellant to show that the result would

have been prevented by the exercise of due care

and dilligence in the construction of the fittings of

the vessel and in the proper stowage of the cattle.

My opinion is that, notwithstanding the stipulations

in the bill of lading, the owner of the ship should

have exercised due diligence to properly equip and

outfit the vessel, and to make her seaworthy, and

capable of performing her intended voyage, and

the obligations of the master, agents, or servants

to properly stow the cattle were not thereby less-

ened or avoided. Harter Act, Feb. 13, 1893. The
Manitoba (B. C.) 104 Fed. 145. Where it satis-
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factorily appears that the vessel encountered marine

perils which might well disable a staunch and well-

manned ship, where it appears that the loss has

been caused by the dangers of navigation, it de-

volves upon the shipper to make out that the dam-
age might have been avoided by the exercise of

reasonable care and skill upon the part of the

carrier."

On the question of whether a vessel is seaworthy

the authorities lay great stress on the fact that the

vessel passed inspection with an Insurance Company

at the inception of the voyage, provided it be shown

that such inspection was a thorough inspection.

Tlie Marechal Suchet, 112 Fed. 440, 441.

"The burden of proof that the vessel was sea-

worthy, and that the damage sustained by her cargo

was occasioned by perils of the sea, is upon the

carrier. Seaworthiness is a question of fact, and

upon consideration of the evidence my conclusion

is that the ^Marechal Suchet was seaworthy at the

commencement of the voyage; or, in other words,

'that she was in a condition reasonably fit to en-

counter whatever perils of the sea a ship of that

kind, and laden in the way in which she was, would

fairl}^ be expected to encounter during the voyage

upon which she sailed,' and this was all that was

required to render her seaworthy. Hughes, Adm.
p. 57. The facts which lead to this conclusion are

that just pior to the commencement of the voyage

the vessel carried a cargo of wheat from Portland,

Or., to Limerick, Ireland, and delivered the same

in good condition; that her decks w^ere inspected bj^

competent persons at Liverpool before loading for

the voyage to San Francisco, and, in the judg-
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ment of those making the examination, were in a

fit condition for that voyage. If the decks were

then unseaworthy, and required calking, it does not

seem probable that such fact would not have been

ascertained at that time. The evidence shows that

in rounding Cape Horn the vessel met with almost

continuous gales and high seas for about three

weeks, which caused her to labor heavily, and kept

her decks flooded much of the time. This condi-

tion of weather cannot be said to have been such

as vessels ordinarily meet with on such a voyage,

and sufficiently accounts for the opening of the

seams in her deck, and the leakage of sea water,

which caused the damage complained of. Without,

however, attempting to state all of the evidence

bearing upon the question, it is sufficient to say

that in my judgment it shows that the Marechal

Suchet was seaworthy at the commencement of

the voyage, and the damage sustained by her cargo

was occasioned by perils of the sea, within the rule

declared in the cases of The British King (D. C.)

89 Fed. 872; The Sintram (D. C.) 64 Fed. 884;

The Warren Adams, 20 C. C. A. 486, 74 Fed. 413;

The Mauna Loa (D. C.) 76 Fed. 829-836; and

The Titania (D. C.) 19 Fed. 101-105."

Cook V. Southeastern Liine & Cement Co.,

146 Fed. 101, 102.

"The schooner sailed from New York November

30, 1905, with a cargo of 1,000 barrels and 24,000

sacks of cement, arriving in Charleston, December

6th. When the cargo was unloaded, it was found

that 606 barrels and 1,455 sacks had been damaged

by water, requiring rehandling and sifting, and

the net loss proved is 116 barrels and 319 sacks.

"As it is the primary obligation of the carrier
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to carry with reasonable care, such an unusual dam-

age as is proved in this case raises a presumption

of fault and puts upon the ship the burden of

proving that the loss falls within some of the ex-

ceptions of the bill of lading. The only exception

in the body of the bill of lading is the 'dangers of

the sea.' Further exception is stamped on it by

a rubber stamp as follows : 'Vessels not accountable

for leakage, breakage or calking,' and, as the libel-

lants claim that the damage was due to the 'dangers

of the seas,' it is for them to show a sea peril ade-

quate to cause such loss in a seaworthy ship. The
testimony shows that the 'Mary B. Baird' was a

schooner about 15 years old; that during the fort-

night preceding the taking on of this cargo, she

was in the drj' dock in New York for recalking

and repairs, and was there examined by an inspector

of the Atlantic Insurance Company, who made a

careful inspection in behalf of that company, which

insured the cargo. This inspector testifies that the

ship was in good seaworthy condition."

"There is no testimony which contradicts or im-

peaches that of the inspector who examined the ship

in New York, and I am bound therefore to hold

that the ship was seaworthy when she sailed."

"The master, the mate, and a seaman were ex-

amined for the libellants. They testify that they

encountered a strong gale from the northwest when
they came out of New York, but after that there

was no storm, but all of them say that they had

very rough weather all the way down, heavy seas

washing across the deck all the time, and the vessel

laboring heavily. The mate and seaman both tes-

tify that it was the roughest passage they had ever

had in southern waters. The question for decision.
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therefore, is whether the rough weather described

was one of the ordinary incidents of a sea voyage,

or whether it is to be considered one of the 'dangers

of the sea,' within the exception of the bill of lading.

'Perils of the sea' are the exceptions in almost all

marine undertakings, and the phrase has been

defined in innumerable cases. Sometimes it is con-

strued as equivalent to an act of God, but it has

grown to have a wider signification, and the ex-

pression is generally construed to denote those ac-

cidents at sea peculiar to navigation arising from

irresistible forces or overwhelming power which do

not happen by the intervention of man, and cannot

be guarded against by the ordinary exertions of

human skill and prudence. Any loss which might

have been avoided by the exercise of reasonable skill

or diligence, at the time when it occurred, is not

deemed such a loss by the perils of the sea as will

exempt the carrier from liability; but a loss from

the effect of storms and tempests and straining the

ship or causing her to leak, whereby damage is done

to the goods, msiy be well attributed to the perils

of the sea, although in one sense they may be ordin-

ary accidents. It is well known, and has been

proved in this case, that all wooden vessels will leak

a little. That does not render them unseaworthy,

and wherever it is proved, as it has been here, that

a vessel was seaworthy at the inception of her

voyage, that her hatches were well secured, that her

cargo was well stowed, that her pumps were ef-

ficient and properly worked, that she encountered

heavy seas which washed across her deck, that she

labored heavily, that the rolling caused by such

hesLYj seas was calculated to strain her seams and

cause her to take in water, and that such rolling
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prevented the pumps from discharging the water, I

must conclude, upon the authority of the decided

cases, that the damage must be attributed to

'dangers of the sea,' for which the ship was not

liable under the exception of the bill of lading."

The Guadeloupe, 92 Fed. 670.

"On the 31st day of March, 1898, the French

schooner La Guadeloupe, being then at Santos,

Brazil, was chartered to E. Johnston & Co., for the

carriage of a cargo of coffee to New York. She

was loaded b}^ the charterers and left Santos on

May 4, 1898. Shortly after, she met with a pam-

pero, or hurricane, in which she lost her anchors,

damaged her windlass, and was subjected to con-

siderable strain, whereupon she returned to Santos

for repairs. After an official survey there, and

the making of all such repairs as were deemed

necessary, she again sailed on the 31st day of May,
and arrived in New York on the 13th of August.

Upon discharging, considerable of the coffee was

found damaged by sea water, to recover which

damage the above libel was filed.

"1. The libel charges unseaworthiness on sail-

ing from Santos, and bad stowage. The evidence

shows that two beams of the main hatch had been

cracked at some time previous to this voyage, and

that under the direction of the Bureau Veritas re-

pairs had been made and the beams strengthnd by

nailing slabs or planks across the cracks in or prior

to December, 1896. Her classification had kept up
on repeated surveys, and had not expired at the

time this voyage was made. I am of opinion that

the evidence offered is sufficient to afford presump-

tive evidence of seaworthiness at the time the vessel

first sailed from Santos, and that the extraordinary
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weather she soon after experienced, together with

her subsequent voyage, is sufficient to account for

the widening and increase of the cracks in the beams,

and for the sinking of the deck, as they were found

to exist after her discharge in New York."

"It was doubtless the duty of the master to use

diligence in making all necessary repairs at Santos

to put the ship in a seaworthy condition, and for

that purpose to make such surveys as were ap-

parently needed in order to determine what repairs

were necessary. This obligation, however, was not

a warranty, but a duty to use due diligence only.

An official survey as I have said was made, and

everything was done by the master that was recom-

mended."

"If any error was committed in this respect, I

think it was an error of judgment. It was an error,

moreover, pertaining to the 'management' of the

ship; since the question arose after the voyage had

commenced, at a port of distress, far from the home

port, and away from any supervision by the owners,

and was wholly subject to the master's determina-

tion.

"In procuring the survey and doing the repairs,

as the master acted with due and reasonable care

and diligence, the case falls within the express pro-

vision of Section 3 of the Harter Act (2 Supp.

Rev. St. p. 81)."

Emphasis is also laid on the inspection for insurance

purposes as tending to prove that the vessel was sea-

worthy in a decision rendered in the Washington

Court.

The Jane Gray, 99 Fed. 582.

This is a decision rendered by Judge Hanford.
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The vessel in question was lost in the Pacific Ocean

west of Vancouver Island, and one of the questions

mooted in the litigation was whether the Harter Act

was a defense. On page 586 of the report, Judge

Hanford emphasizes the inference that the vessel was

staunch, strong, and seaworthy arising from the fact

that she had made long voyages and done good service

and from the kindred fact that she had been inspected

immediately prior to the voyage and found to be in

good condition.

The case stronglj^ supports the contention of claim-

ant in the case at bar on the subject of stowage. Judge

Hanford's decision rebuts the contention that a ship

owner can be held to a hard and fast rule with ref-

erence to the amount of cargo to be carried in one part

of the vessel or another part thereof and can be de-

prived of the benefits of the Harter Act because of

some departure from such rule. The fact that a vessel

was loaded with so much of her cargo on deck and in

the between decks as to make her roll easily did not

prove that she was badly stowed and that her owners

were responsible for damage to cargo. The Harter

Act was held to be a defense as against claims arising

from the loss of the cargo.

The above case does not stand alone in holding that

the rule for the distribution of cargo is not a hard and

fast rule.

The Whitliehurn, 89 Federal 526.

This case holds that the proper amount of ballast

to be carried cannot be determined by a general ob-

servation of a ship's measurements and cargo spaces.
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In other words, every ship is to some extent a law unto

herself on the subject of stowage, and general expert

testimony is much less convincing than the testimony

of those who are familiar with the ship and have studied

her lines and the weight of her superstructures.

APPELLANTS' CASES.

We are obliged to write this brief without the ad-

vantage of seeing appellants' brief. We assume that

the line of authority relied on by appellants in this

court will be much the same as the authorities cited in

the court below. These authorities we think will be

found not to be in point. The cases most relied on

by appellants in the court below were the following:

The Edwin I. Morrison, 153 U. S. 199.

We find the following language at page 214 in this

case:

"If, however, the vessel had been so inspected

as to establish her seaworthiness when she entered

upon her voyage then upon the presumption that

that seaworthiness continued the conclusion reached

might follow, but we are of opinion that precisely

here respondents failed in their case."

In the case at bar, on the contrary, we have shown

by the evidence of three witnesses, all men of experi-

ence and qualified to advise the Court correctly, that

the vessel was tight, staunch and strong when she left

Antwerp. We submit that no case could be clearer in

its proof of the thorough inspection of the vessel and

of her seaworthiness in all respects than this case is

under the evidence of the witnesses Garnuchot, Baines
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and Lebeaupin, corroborated as to stowage by the

testimony of the witness Meeuwissen.

The Palmas, 108 Federal 87.

This case holds that a ship must expect the weather

ordinarily encountered at a given time of the year on

the voyage taken. We do not dispute this principle

of law, but the evidence in this case, we contend, takes

this case out of the application of this rule. The

Court will remember the testimony of the witnesses

Lebeaupin, Rebel and Grennapin, all navigators of

many years experience, who testified that they never

saw such weather before or since.

The Compta, F. C. 3069, 4 Sawyer 375.

There was evidence in this case that the deck of

the vessel had been repaired with old and decayed

timber and that the calking had been unskilfully and

inefficiently performed. The testimony showed that

the oakum hung down from the deck, having been

driven through the seams, and that a knife could be

inserted into the seams and passed from beam to beam

without encountering any calking whatever. This testi-

mony justified a finding that the vessel was unsea-

worthy. The principle of law announced by this case

is found on page 231 of the report in West's Federal

Cases, and we believe it correctly states the law. It

is as follows:

"The carrier, to make good his defense, is bound
to show that the damage arose from a sea peril.

It is not enough for him to show that it might have

arisen from that cause. He must prove that it did.
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This proof can be afforded either by showing a sea

peril of such a character that injury to the vessel,

however staunch and seaworthy, would be its nat-

ural and necessary consequence; or, by the direct

testimony of those who observed its effect upon the

ship; or, by proving her condition on her arrival;

or, he may exclude every other hypothesis of causa-

tion, by satisfactory proof that she was tight, stanch

and seaworthy at the commencement of the voyage."

The Thames, 61 Federal 1014.

The testimony in this case showed that the deck

was defectively constructed. Its construction was in

violation of Lloyds' rules. The deck sagged and

worked out the calking. The testimony further showed

that the stowage was faulty, and that large quantities

of flour and oil were carried in the same portion of

the vessel. Expert testimony showed that this stowage

was improper and likely to result in injury to the

cargo.

Neilson v. Coal, Cement & Supply Co.,

122 Federal 617, 619.

In this case a cargo of cement had been carried

from New York to Wilmington, North Carolina, a

short voyage. The preponderance of the evidence sat-

isfied the court that the decks had not been properly

calked. There was in fact no direct evidence to the

contrary. Distinguishing points between this case and

the case at bar will appear from the following quota-

tion from Judge Simonton's opinion:

"It would be enough to excuse the vessel if this

seaworthiness existed at the time the voyage had
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begun. If, by stress of weather, or other causes

in the exception of the bill of lading, her seaworthi-

ness was diminished, the vessel would not be liable.

Now, it is clear that when she reached Wilmington

the deck of the schooner—her upper deck—was

leaking. She was an old vessel, and her calking

was found imperfect. Was this the case when she

left New York? There is no direct evidence on this

point. The only testimony is that generally she

was seaworthy. The stress of weather to which

she was subjected did not strain her timber, nor

open the seams of her hull, or disarrange her

hatches. There is nothing to show that the tempestu-

ous voyage opened the seams of her upper deck. It

is reasonable to conclude that the condition of things

that existed at Wilmington must have existed at

her port of loading. The trial judge found this to

be the case, and, in the absence of evidence to the

contrary, we adopt his view of the matter."

The C. W. Elphicke, 122 Federal 439.

In this case the testimony satisfied the court that

the tarpaulins used over the hatches were old and

leaky; that the battens were old, spilt and insuffi-

cient to hold the tarpaulins in place. The condition

of the cargo indicated that considerable quantities of

sea water had leaked through the hatches. It was

properly held on this evidence that the ship was unsea-

worthy at the inception of the voyage.

The Nellie Floyd, 116 Federal 80.

In this case the vessel was 23 years old. There

was no inspection of her decks at the inception of the

voyage, and she was given no rating for marine in-

surance. Her decks had not been calked for eight
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years or upwards. The evidence showed that they

were leaky at the inception of the voyage. In the case

at bar the evidence shows that the vessel was but eiffht

years old; that she had been carefully and thoroughly

inspected at the inception of her voyage; that she had

been given a No. 1 rating in Bureau Veritas, and that

her decks were water-tight at the inception of the

voyage.

The Mohler, 21 Wallace 230.

This is an old case, decided in 1874, wherein the

question was, whether the master of the vessel had

been guilty of an error in judgment or a fault of

navigation. The court held that he had. But the

charter party in the case at bar would relieve the ship

from responsibility for such fault as was the foundation

of liability in the case above cited by libellants.

The Folmina, 212 U. S. 354.

The Medea, 179 Federal 781, 791.

These cases were determined against the carrier on

the ground that the carrier had failed to show how

the sea water entered into the vessel and damaged the

cargo. They are not in point in the case at bar for

the reason that the evidence of claimants abundantly

shows how this sea water entered the cargo. We show

that this great wave, higher than any that the wit-

nesses had ever seen before, broke in the wall of the

chart room on the 6th of May, falling upon the vessel

with a tremendous momentum and bringing her as

near shipwreck as a vessel can ever be. We show that

the vessel, weakened by the impact of this wave, en-

countered the unprecedented storm of May 12th,
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whereby she strained and rolled and lost one of her

rivets, this rivet being missing for forty-eight hours,

and that the decks were awash during all of this time.

We show that these two storms were the climax and

culmination of tA\'o months and a half, during which

the weather was prevailingly bad. We think there

can be no escape from the conclusion that the damage

done to this cargo was done at this time and in this

manner. The evidence shows that there were 4,940

barrels of cement in the cargo {Record 294, 295). At

$2.10 per barrel, the price fixed by libellants in their

Exhibit "A," this portion of the cargo was worth

$10,374.00. The damage to the cement claimed by

libellants is $894.26, and these figures include an item

of $64.40 for four months storage, which very plainly

is an improper item to be allowed libellants, the evi-

dence showing that one month was a sufficient time for

the reconditioning of this cargo. The evidence shows,

in other words, that the damage to the cement cargo

was less than nine per cent of its value and this in-

cluded expense of reconditioning.

It appears from libellants' Exhibit "A," that only

224 barrels of cement out of 4,940 barrels, were lost.

This was less than five per cent of the cement cargo.

The ochre, talcum, and Venetian red {Record 293-

295) were not damaged at all, and on the large cargo

of iron and steel which this vessel carried the entire

damage claimed by libelants is only $597.00.

If the decks had been leaky when the vessel left

Antwerp the damage must have been far greater than

that shown by the testimony in this case. The court
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will remember the testimony of Captain Lebeaupin

that he could recall only a few days in the two months

and a half of bad weather when the decks were not

awash with water. The only theory which will square

with the testimony is the contention of claimants that

the damage to the cargo was occasioned in the storms

of May 6th and May 12th. By this we mean the

storms which attained their maximum severity on these

days. The evidence shows that the weather was ex-

traordinary in its severity for many days about that

time.

The testimony shows that no water had been found

in the hold until after this severe stress of weather,

although the pumps were sounded daily. If the decks

had leaked from the time the vessel left Antwerp this

condition could not have obtained, especially as the

weather was prevailingly bad at all times after April

18th.

The Ninfa, 156 Federal 512.

We have no quarrel with the law as announced

by Judge Wolverton in this decision. There was no

evidence given by Lloyds' Sui-veyor who inspected the

vessel. The certificate of survey was offered in evi-

dence apparently without any showing as to the kind

of sui*vey that had been made or as to the kind of

survey which was required to be made. In the case at

bar we have the clearest and most convincing evidence

from Mr. Garnuchot as to the thoroughness of his ex-

amination and as to the results thereof. We concede

that the mere fact that an examination was made

without evidence as to the character of the man who
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made it or as to the kind of examination he made is a

weak showing on the subject of seaworthiness. We
are unable to see what better showing could be made

on this question than has been made by the evidence

in the case at bar. Our case is distinguishable from

The Ninfa on this ground and on many other grounds.

Note, for example, the extent of the damage to The

Ninfa s cargo, and the impossibility of accounting for

it except on the assumption of leaky decks.

The Aggi 93 Federal 484.

In this case the damage was caused by leakage in

the forepeak, due to loosening of bolts. There had

been no inspection of these bolts at the inception of

the voyage, and the evidence tended to show that they

were loose at that time. The court held that this

failure to inspect could not be excused, and that the

loose condition of the bolts and the leaky deck as the

result of such condition prevented the vessel from being

seaworthy. The law of the case is laid down on page

491, and the opinion strongly supports our contention

in the case at bar. The following principles are af-

firmed as supported by the authorities:

"3. General evidence of seaworthiness may be

sufficiently strong and satisfactory to show sea-

worthiness in the detail of construction which is

the subject of the action."

"5. Where the loss is fully accounted for by

sea perils (that is, where it is proven that sea perils

caused the injury), the shipowner may not be called

upon to show seaworthiness."

"6. Where there was general proof of sea-

worthiness at the inception of the voyage, and an
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adequate cause is shown for the defect on the voy-

age, the burden of proving seaworthiness was

deemed fulfilled."

"7. The fact that a vessel had been for a suf-

ficient time subjected to conditions calculated to

test her seaworthiness in the respect wherein she

subsequently showed defect, without any evidence

of such defect, and thereafter an adequate cause

for the defect was present, is sufficient evidence

that the shiji was seaworthy at the beginning of her

voyage."

Libellants contend that the "Bahhi Chevaye" was

unseaworthy at the inception of her voyage because of

the opening from her chart room into the sail room and

store room of the vessel. On this point the case cited

and relied on is

The Indrapura, 178 Federal 591.

In this case there was expert evidence that the

construction of the vessel was faulty in that it failed

to afford protection to the cargo in the event of the

breakage of a pipe connected with the ballast tank.

The court's view of the proper way to give such pro-

tection differed from that of the expert witness, but

the record in the case showed that the protection could

be given by a method which was simple and inexpen-

sive, and which would not in any manner have inter-

fered with the navigation of the vessel or the comfort

of the officers and crew. All that was necessary, ac-

cording to Judge Wolverton's view, was to insert a

valve or stopcock in the pipe in such a manner as not

to interfere with its usefulness but merely to permit
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the stopping of the pipe in case the cargo should be

flooded.

The distinction is obvious between The Indrapura

and the case at bar. It was necessary to go down the

opening from our chart room to our sail room and

store room many times every day. This opening could

not have been battened down without great incon-

venience to the officers and crew of the Bahin Chevaye,

and without seriously interfering with their work in

navigating the vessel. If it had been battened down

it would have made no difference on the 6th of May,

because it happened that a man had gone down this

hatchway to replace a torn sail at the very time when

the big wave hit the vessel. If the hatchway had been

battened down ordinarily it would have been opened at

the time when the water flooded the chart room and

officers' quarters.

This hatchway, moreover, was protected by the

poop deck of the vessel. This was a water tight deck

almost as strong as the main deck of the vessel and

much less exposed to the weather. For the construc-

tion of the jDOop deck, see page 60 of the Regulations

of the Bureau Veritas, being Exhibit "D," attached to

the Garnuchot deposition. The evidence shows that

the construction conformed to these requirements, and

the evidence shows affirmatively that the poop deck

construction was staunch, strong and fit to meet any

condition of weather which would ordinarily be en-

countered.

Libellants called three expert witnesses to testify on

other branches of the case. It is significant that these
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men were not asked to enlighten the court as to

whether the "Babin Chevaye" was properly constructed

in this respect. The Court is asked to determine this

question without any evidence whatsoever. We sub-

mit that it was the duty of the vessel to place her

sails and stores at some point below the main deck.

Without her sails the vessel would be helpless, and

without her stores her crew must perish. Manifestly,

both sails and stores were safer below the deck than on

the deck. If it be conceded that the sails and stores

should be kept at some point below the deck, then

manifestly the construction was not faulty in leaving

the sails and stores accessible, because the evidence

shows that it was necessary to reach them many times

a day.

. Judge Carver, in his work on "Carriage by Sea,"

uses the following language in Section 18:

"But the duty to supply a seaworthy ship is

not equivalent to a duty to provide one that is

perfect, and such as cannot break down except

under extraordinary peril. What is meant is that

she must have that degree of fitness which an

ordinary careful and prudent owner would require

his vessel to have at the commencement of her voy-

age, having regard to all the probable circumstances

of it."

Can the Court say, without evidence on which to

base its finding, that an ordinary prudent man would

have refused to send the "Babin Chevaye" to sea with-

out tarpaulins and battens firmly fastening down this

hatchway, when he must have known that the hatchway

would have to be opened many times a day in order
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to supply the sails needed for navigation and the

stores needed for food? We think the Court will find

that there is as much lack of authority as of evidence

to justify such a conclusion.

SNOW & McCAMANT,
Proctors for Claimants and xlppollanto . Cjj'.^.m^4^^4^^
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In the District Court of the United States in and for

the District and Territory of Hawaii.

No. 46.

In the Matter of the Petition of TSURU TOMI-
MATSU, for a Writ of Habeas Corpus.

Order Extending Time to November 11, 1912, to

Transmit Record on Appeal.

. Now^ on this 18th day of October, A. D. 1912, it

appearing from the representations of the clerk of

this court that it is impracticable for said clerk of

this court to prepare and transmit to the clerk of the

Ninth Circuit Court of Appeals, at San Francisco,

California, the transcript of the record on assign-

ment of error in the above-entitled cause, within the

time limited therefox by the citation heretofore is-

sued in this cause, it is ordered that the time Avithin

which the clerk of this court shall prepare and trans-

mit said transcript of the record on assignment of

*Page-number appearing at foot of page of original certified Record.
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error in this cause, together with the said assign-

ment of errors and all papers required by the

praecipe of plaintiff in error herein, to the clerk of

the Ninth Circuit Court of Appeals, be, and the same

is hereby extended to November 11, 1912.

Honolulu, Hawaii, October 18th, 1912.

CHAS. F. CLEMONS,
Judge United States District Court.

Due service of the above order, and receipt of a

copy thereof, are hereby admitted this 18th day of

October, A. D. 1912.

THE UNITED STATES OF AMERICA,
Defendant in Error Above Named.

By 0. C. BITTING,

Assistant United States District Attorney.

[Endorsed] : #46. In the United States District

Court, Territory of Hawaii. In the Matter of the

Petition of Tsuru Tomimatsu for a Writ of Habeas

Corpus. Order Extending Time to Prepare Record

on Appeal. Filed October 18th, 1912, at o 'clock,

and minutes M. A. E. Murphy, Clerk.

By F. L. Davis, Deputy Clerk. [2]

In the District Court of the United States in and for

the District and Territory of Hawaii.

No. 46.

In the Matter of the Petition of TSURU TOMI-

MATSU for a Writ of Habeas Corpus.

Statement.

Time of Connnencing Suit:

July 25, 1912: Verified petition for writ of habeas
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corpus iiled and writ issued to the United States

Marshal for the District of Hawaii.

Names of Original Parties:

Petitioner: TSURU TOMIMATSU.
Respondent: RICHARD L. HALSEY, Esq., U. S.

Inspector of Immigration in charge at the Port

of Honolulu.

Dates of Filing of the Pleadings

:

July 25, 1912 : Petition.

July 31, 1912: Return of Richard L. Halsey to Or-

der to Show Cause.

September 18, 1912: Return of Richard L. Halsey to

Writ of Habeas Corpus.

September 18, 1912: Demurrer to Return to Writ

of Habeas Corpus. [3]

Service of Process

:

July 25, 1912: Writ issued and delivered to the

United States Marshal for the District of Ha-

waii. Said writ afterwards returned into court

with the following return by the said United

States Marshal: "The within Petition, Writ of

Habeas 'Corpus and Order were received by me

on the 25th day of July, A. D. 1912, and is re-

turned as executed upon Richard L. Halsey,

Esq., Immigration Inspector in Charge at the

Port of Honolulu, by exhibiting to him the orig-

inal Petition, Writ of Habeas Corpus and Order

on the 26th day of July, A. D. 1912, and, upon

his looking at the original writs, he asked when

the same was returnable and at what time he

was to produce the body of TSURU TOMI-

MATSU ; further service was made by handing
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to and leaving with the said Richard L. Halsey

certified copy of Petition, Writ of Habeas Cor-

pus and Order on this 2Gth day of July, A. D.

1912."

July 26, 1912 : Order Quashing Service of Writ filed

and Order to Show Cause issued and delivered

to the United States Marshal for the District

of Hawaii. Said Order to Show Cause after-

w^ards returned into court with the following

return by the said United States Marshal: "The

within ORDER TO SHOW CAUSE was re-

ceived by me on the 26th day of July, A. D.

1912, and is returned as executed this 26th day

of July, A. D. 1912, by hand, upon Richard L.

Halsey, Immigration Inspector in Charge at the

Port of Honolulu, by exhibiting to him the origi-

nal Order to Show Cause and hamding to and

leaving with him a certified copy of Order to

Show Cause, and direct- that he appear before

the United States District Court on the 30th day

of July, A. D. 1912 at 10 A. M." [4]

July 20, 1912: Hearing on Order to Show Cause.

September 18, 1912 : Hearing on Return to Writ of

Habeas Corpus by Immigration Inspector.

The above hearings were had before the Honorable

CHARLES F. CLEMONS, Judge of said

Court.

Decision

:

\
September 17, 1912: Decision on Order to Show

Cause and Order Allowing Writ to Issue.

Sei^tember 18, 1912 : Judgment filed and entered.

September 28, 1912: Petition for Appeal.
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United States of America,

District of Hawaii,—ss.

I, A. E. Murphy, 'Clerk of the United States Dis-

trict Court for the Territory of Hawaii, do hereby

certify the foregoing to be a full, true and correct

statement showing the time of commencement of the

above-entitled suit; the names of the original parties

thereto ; the several dates when the respective plead-

ings were filed ; and account of the proceedings show-

ing the service of the Order to Show Cause and Writ

of Habeas Corpus and the time when the judgment

herein was rendered and the Judge rendering the

same, in the matter of the Petition of Tsuru Tomi-

matsu for a Writ of Habeas Corpus, Number 46, in

the United States District Court for the Territory

of Hawaii. [5]

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said District Court

this 3d day of October, A. D. 1912.

[Seal] A. E. MURPHY,
Clerk, United States District Court, Territory of

Hawaii. [6]

In the District Court of the United States, in and

for the District and Territory of Hawaii.

In the Matter of the Petition of TSURU TOMI-
MATSU for a Writ of Habeas Corpus.

Petition for a Writ of Habeas Corpus.

To the Honorable SANFORD B. DOLE, Judge of

the District Court of the United States in and

for the District and Territory of Hawaii:
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The undersigned, Tsuru Tomimatsu, petitioner

herein, respectfully represents and shows to this

Honorable Court as fo11o\ys :

I.

That your petitioner is a subject of the Emperor of

Japan ; that heretofore, to wit, in or about the month

of June, A. D. 1902, your petitioner arrived at Hono-

lulu, city and county of Honolulu, in the Territory

of Hawaii and United States of America, on board

the Japanese steamshijD "Hong Kong Maru," she

having embarked on said steamship in Japan, and

thereupon your petitioner was duly admitted to the

Territory of Hawaii and United States of America,

and since the last-mentioned date has had her domi-

cile in the Island of Maui, in the said Territory of

Hawaii

:

11.

That prior to the arrival of your petitioner in the

Territory of Hawaii and United States of America

as aforesaid, she had been duly married, according

to the laws of Japan, to one Kotaro Tomimatsu ; and

that said Kotaro Tomimatsu, the husband of your

petitioner, came together with your petitioner on the

steamship [7] "Hong Kong Maru," as aforesaid,

and was duly admitted to the Territory of Hawaii

and United States with your petitioner a3 aforesaid,

and since the last-mentioned date has had his domi-

cile in the Island of Maui, in the said I'erritory of

Hawaii.

III.

That on or about the 16th day of July, A. D. 1906,

your petitioner departed from the port of Honolulu
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aforesaid, aboard the American steamship "China,"

bound for the Empire of Japan, to which country

petitioner desired to go for a visit and for the pur-

pose of placing her children in school, and upon leav-

ing said port of Honolulu, and at all times there-

after, petitioner intended to return to said Honolulu

and to said Island of Maui, and to continue to reside

in said Island of Maui; that during your petitioner's

intended temporary absence as aforesaid petitioner's

husband, said Kotaro Tomimatsu, remained domi-

ciled in the Island of Maui aforesaid, and is now a

cane contractor at Puunene, in said Island of Maui.

IV.

That petitioner returned to the port of Honolulu

on or about the 10th day of June, A. D. 1912, aboard

the American steamship "Mongolia," with the in-

tention of returning to and residing with her said

husband on said Island of Maui.

V.

That upon the arrival of your petitioner at the

port of Honolulu, on the date last aforesaid, and at

all times since the last-mentioned date, Richard L.

Halsey, United States Immigration Inspector in

Charge at the said port of Honolulu, has refused a

landing to your petitioner, as petitioner is informed

and believes, and upon such information and belief

alleges and avers, under the claim or pretense that

your petitioner is an immigrant alien and as such,

a person belonging to an excluded class under [8]

the Immigration Laws of the United States; where-

as, in truth and in fact, your petitioner is a nonimmi-

grant alien and not subject to said immigration laws.
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VI.

And your petitioner further shows that she is held

in custody, detained, imprisoned and deprived of her

liberty by said Richard L. Halsey, as petitioner is in-

formed and believes and upon such information and

belief alleges and avers, under and by virtue of the

claim as aforesaid; and your petitioner further

shows that said holding in custody, detention and

imprisonment is illegal for the reasons hereinabove

set forth.

WHEREFOEE, to be relieved of said unlawful

detention and imprisonment, your petitioner prays

that a writ of habeas corpus, to be directed to the

said Richard L. Halsey, United States Immigration

Inspector in Charge as aforesaid, may issue in this

behalf, so that your petitioner may be forthwith

brought before this Honorable Court, to do, submit

to, and receive what the law may direct.

Dated, Honolulu, July 24, 1912.

her
X

(Sgd.) TSURU mark TOMIMATSU,
Petitioner.

Witness to Mark

:

(sgd.) P. H. BURNETT.
(sgd.) GEO. S. CURRY,

Attorney for Petitioner. [9]

United States of America,

Territory of Hawaii,

City and Country of Honolulu,—ss.

And now comes Tsuru Tomimatsu, who being first

d'uly sworn upon her oath, according to law, deposes
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and says, that she is the petitioner named in the fore-

going petition subscribed by her ; that she has heard

the same read over to her and knows the contents

thereof, and that the matters and things therein set

forth and contained are just, true and correct, ex-

cept as to those matters and things therein alleged

on information and belief, and as to them she verily

believes them to be true.

her
X

TSURU mark TOMIMATSU.
Witness to mark:

(Sgd.) P. H. BURNETT.

Subscribed and sworn to before me by said Tsuru

Tomimatsu, this 24th day of June, A. D. 1912.

[Seal] (Sgd.) P. H. BURNETT,
Notary Public First Judicial Circuit, Territory of

Haw^aii

:

Let the writ issue as herein prayed.

July 25, 1912.

(Sgd.) S. B. DOLE,
Judge of the United States District Court, Hawaii.

[10]

In the District Court of the United States, in and for

the District and Territory of Hawaii.

In the Matter of the Petition of TSURU TOMI-

MATSU for a Writ of Habeas Corpus.

Writ of Habeas Corpus [Dated July 25, 1912].

THE UNITED STATES OF AMERICA to Richard

L. Halsey, Esq., United States Immigration In-
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spector in Charge, at the Port of Honolulu,

Territory of Hawaii:

WE COMMAND YOU that the body of TSURU
TOMIMATSU, in your custody detained, as it is

said, together with the day and cause of her caption

and detention, you safely have before the Honorable

SANFORD B. DOLE, Judge of our District Court

of the United States, in and for the District and Ter-

ritory of Hawaii, to do and receive all and singular

those things which the said Judge shall then and

there consider of her in this behalf; and have you

then and there this WRIT.
WITNESS the Honorable SANFORD B. DOLE,

Judge of the District Court of the United States, in

and for the District and Territory of Hawaii, this

25th day of July, A. D. 1912.

[Seal] (Sgd.) A. E. MURPHY,
Clerk.

United States Marshal's Office.

MARSHAL'S RETURN.
The within Petition, Writ of Habeas Corpus and

Order were received by me on the 25th day of July,

A. D. 1912, and is returned as executed upon Richard

L. Halsey, Esq., Immigration Inspector in Charge at

the Port of Honolulu, by exhibiting to him the orig-

inal Petition, Writ of Habeas Corpus and Order on

the 26th day of July, A. D. 1912, and, upon his look-

ing at the original writs, he asked when the same was

returnable and at what tim<e he was to produce the

body of Tsuru Tomimatsu; further service was made

by handing to and leaving with the said Richard
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L. Halsey certified copy of Petition, Writ of Habeas

Corpus and Order on this 26th day of July, A. D.

1912.

Dated Honohilu, T. H., July 26, 1912.

(Sgd.) E. R. HENDRY,
United States Marshal. [11]

[Endorsed] : No. 46. (Title of Court and Cause.)

Petition and Writ. Honolulu, July 25, 1912. Filed

July 2b, 1912. (Sgd.) A. E. Murphy, Clerk. [12]

In the District Court of the United States, in and for

the District and Territory of Ilaivaii.

In the Matter of the Petition of TSURU TOMI-
MATSU for a Writ of Habeas Corpus.

To the Honorable SANFORD B. DOLE, Judge of

Said Court:

Comes now the petitioner herein, Tsuru Tomi-

matsn, by her attorney, Geo. S. Curry, and moves

your Honor and this Honorable Court that the ser-

vice of the Writ of Habeas Corpus in this case be

quashed.

TSURU TOMIMATSU.
By (Sgd.) GEO. S. CURRY,

Her Attorney.

Let the service of the Writ of Habeas Corpus made

in this case be quashed.

(Sgd.) S. B. DOLE,

Judge of the United States District Court in and for

the District and Territory of Hawaii.

[Endorsed] : No. 46. (Title of Court and Cause.)

Order Quashing Service of Writ. Honolulu, July 26,



12 The United States of America

1912. Filed Jul. 26, 1912. A. E. Murphy, Clerk,

F. L. Davis, Deputy Clerk. [13]

In the District Court of the United States, in and for

the District and Territory of Hawaii.

In the Matter of the Petition of TSURU TOMI-
MATSU for a Writ of Habeas Corpus.

Order to Show Cause.

Upon reading and filing the Petition for a Writ of

Habeas Corpus in the above-entitled cause, it is

ordered that the respondent herein Richard L. Hal-

sey, do, on Tuesday, the 30th day of July, A. D. 1912,

at the hour of 10 o'clock in the forenoon of said day^

or as soon thereafter as counsel may be heard, ap-

pear before me at the United States District Court,

and show cause, if any he has, why the prayer of the

petition should not be granted.

(Sgd.) S. B. DOLE,

Judge of the United States District Court, in and for

the District and Territory of Hawaii.

Honolulu, Hawaii, July 26, 1912.

United States Marshal's Office.

MARSHAL'S RETURN.
The within ORDER TO SHOW CAUSE was re-

ceived by me on the 26th day of July, A. D. 1912^

and is returned as executed this 26th day of July, A,

D. 1912, by hand, upon Richard L. Halsey, Immigra-

tion Inspector in Charge at the Port of Honolulu,

by exhibiting to him the original Order to Show

Cause and handing to and leaving with him a certi-

fied copy of Order to Show Cause, and directing that
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he appear before the United States District Court on

the 30th day of July, A. D. 1912, at 10 A. M.

Dated, Honolulu, T. H., July 26, 1912.

E. R. HENDRY,
U. S. Marshal.

By (Sgd.) H. H. HOLT,
Office Deputy. [14]

[Endorsed] : No. 46. (Title of Court and Cause.)

Order to Show Cause. Honolulu, July 26, 1912.

Filed Jul. 26, 1912. A. E. Murphy, Clerk. By (Sgd.)

F. L. Davis, Deputy Clerk. [15]

Hearing on Order to Show Cause.

From the ;Minutes of the United States District

Court, Vol. 8, Page 224, Tuesday, July 30, 1912.

[Title of Court and Cause.]

On this day came Mr. George S. Curry, counsel of

the above petitioner, and also came the United States

by its District Attorney, Mr. R. W. Breckons, on

behalf of R. L. Halsey, United States Inspector of

Immigration, respondent herein, and this cause was

called for hearing on Petition and Order to Show

Cause. Thereupon due argument having been had

by respective counsel, the within cause was by the

Court taken under advisement. [16]

In the United States District Court for the Territory

of Hatvaii.

In the Matter of the Application of TSURU TOMI-
MATSU for a Writ of Habeas Corpus.
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Return of Richard L. Halsey to Order to Show Cause.

The Eeturn of RICHARD L. HALSEY, Esq.,

United States Immigration Inspector in Charge at

the Port of Honolulu, Territory of Hawaii, to the

Order to Show Cause hereto attached:

In obedience to the order to show cause hereto-

fore issued in this case, I do hereby certify and return

to the Honorable SANFORD B. DOLE, Judge of the

above-entitled court, as follows:

First. That I am at present, and have been for

three months last past, the United States Inspector

of Immigration in charge at the port of Honolulu, in

the Territory of Hawaii.

Second. That heretofore and on, to wit, the 10th

day of June* A. D. 1912, one Tsuru Tomimatsu ar-

rived at the port of Honolulu, in the District and

Territory of Hawaii, by the steamship "Mongolia'*

from the Empire of Japan.

Third. That subsequent to the arrival of the said

Tsuru Tomimatsu at the port of Honolulu, and on the

19th day of June, A. D. 1912, an examination of the

physical and mental condition [17] of the said

Tsuru Tomimatsu was made by the officer of the

United States Marine Hospital Service located at the

port of Honolulu, the said medical officer having been

theretofore duly and regularly appointed as such

officer, and being an officer who, prior to the said

examination and prior to the appointment as such

officer, had had at least two years' experience in the

practice of his profession since receiving the degree

of Doctor of Medicine.
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Fourth. That upon the completion of the said ex-

amination by the said medical officer, the said med-

ical officer did certify in writing, as required by law,

that the said Tsuru Tomimatsu was afflicted with a

dangerous, contagious disease, to wit, Trachoma; a

copy of which said certificate so made being attached

hereto, made a part hereof, and marked Exhibit "A."

Fifth. That during all times in the month of June,

A. D. 1912, Harry B. Brown, Edwin Farmer and Mer-

lin J. Moore, were a duly appointed, qualified and

acting Board of Special Inquiry at the port of

Honolulu, in the said Territory and District.

Sixth. That the said certificate so made by the

medical officer as aforesaid, was delivered, as by law

required, to the said Board of Special Inquiry; that

the said Board of Special Inquiry also received'and

heard evidence as to whether or not the said Tsuru

Tomimatsu had returned to Japan with the inten-

tion of returning to Hawaii; that upon receipt of said

certificate and upon the hearing of said testimony,

the said Board did determine that the said Tsuru

Tomimatsu was an alien immigrant afflicted with a

dangerous, contagious disease, and that some four

or five years prior to the date of said hearing she, the

said Tsuru Tomimatsu, had gone from the Territory

of Hawaii to Japan with the intention of remaining

in Japan and not with the intention of returning to

the Territory of Hawaii; and did thereuijon duly and

regularly order that the said Tsuru Tomimatsu be de-

ported to the [18] country whence she came, to wit,

to the Empire of Japan ; a coj^y of the record of the

said Board of Special Inquiry being attached thereto,
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made a part hereof, and marked Exhibit "B ". That

the said hearing was full, fair and in every, respect

in accordance with law, and with the regulations of

the Department of Immigration.

Seventh. That when the deportation of the said

alien was ordered by the said Board of Special In-

quiry, the said Tsuru Tomimatsu was informed

thereof, and likewise informed of her right to appeal

to the Secretary of Commerce and Labor on the ques-

tion of whether or not she was an alien inunigrant

within the meaning of the Immigration Laws of the

United States; that thereafter and on the 20th day

of June, A. D. 1912, the said Tsuru Tomimatsu ap-

pealed from the decision of the said Board to the

Secretary of iCommerce and Labor at Washington;

a copy of the said appeal being hereunto attached

and marked Exhibit "C." That later, through her

attorney, George S. Curry, she appeared before the

Secretary of Commerce and Labor and submitted to

the said Secretary a written brief on the question of

whether or not she was an alien immigrant within

the meaning of the law ; a copy of her appearance and

brief to the aforesaid Secretary is hereunto attached

and marked Exhibit "D."

Eighth. That thereafter and on, to wit, the 18th

day of July, A. D. 1912, the said Secretary of Com-

merce and Labor did duly and regularly deny the

appeal of the said Tsuru Tomimatsu and sustained

the finding of the said Board of Special Inquiry

ordering the deportation of the said Tsuru Tomi-

matsu.

Wherefore, the said Richard L. Halsey prays that
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the Petition heretofore filed in this case be dismissed,

and for his costs in this behalf expended.

(Sgd.) RICHARD L. HALSEY. [19]

United States of America,

Territory of Hawaii,—ss.

Richard L. Halsey, being first duly sworn accord-

ing to law, deposes and says that he is the Richard

L. Halsey who has made the return to the order to

show cause in the above-entitled cause; that he has

read the said return, and knows the contents thereof,

and that the facts therein stated are true.

(Sgd.) RICHARD L. HALSEY.

Subscribed and sworn to before me this 31st day

of July, A. D. 1912.

[Seal] (Sgd.) A. E. MURPHY,
Clerk, United States District Court, Territory of

Hawaii. [20]

Exhibit *'A" to Return to Order to Show Cause

[Medical Certificate].

Form 541.

Department of Commerce

and Labor. Immigration.

Service.

MEDICAL CERTIFICATE.
Port of Honolulu, T. H.

Date June 19, 1912.

Name,—Tsuru Tomomatsu.

Native of Japan.

S. S. MONGOLIA.
Age 35. Sex, Female.

Race, Japanese. Date arrival, June lOj 1912.

Glass . Manifest No. .
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THIS IS TO CERTIFY That the above described

person has this day been examined, and is found to

be afflicted with trachoma, a dangerous contagious

disease, which in my opinion could not have been

detected at port of embarkation by a competent med-

ical examination and which in my opinion cannot be

cured in sixty days.

(Sgd.) F. E. TROTTER, P. A.

Surgeon, Public Health and Marine-Hospital Ser-

vice. [21]

Exhibit **B" to Return to Order to Show Cause

[Record of Board of Special Inquiry, U. S.

Immigration Service].

U. S. IMMIGRATION SERVICE.

Port of Honolulu, T. H.

Record of Board of Special Inquiry, convened June

1% 1912. Members of Board: HARRY B. BROWN,
EDWIN FARMER and MERLEN J. MOORE.
Case of TSURU TOMIMATSU, N. 1-8, ex. SS.

MONGOLIA, June 10, 1912.

Interpreter, Katsunuma.

Applicant, sworn by Inspector FARMER, testifies

:

Q. Give your name, age and place of birth.

A. TSURU TOMIMATSU; 35 years old, born at

ARAKI MURA, Fukuoka Ken, Japan.

Q. Where have you been living?

A. At MITSUMA MURA, Fiikuoka Ken.

Q. Are you traveling alone? A. Yes.

Q. Are you married?

A. Yes. My husband, KOTARO TOMIMATSU,
is living at Puunene, Maui, v^here he works on a

jjlantation.
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Q. How old is he ? A. 41 years.
'^"

Q. How long has he been in Hawaii?

A. 11 years.

Q. What is his occupation?

A. Plantation laborer.

Q. When were you married?

A. In Dec. 1805, in Japan.

Q. Were either of you ever married more than

once? A. No.

Q. Have you any children?

A. Yes, three sons, GIICHI, 15 years old, MAS-
ATO, 10 years old, and SHIGEYUKI, 5 years, and

one daughter, SUGI, 13 years, all now in Japan, with

my husband's father, DENHICHI TOMIMATSU,
at MITSUKA MURA.

Q. Where were they born ?

A. MASATO and SHIGEYUKI were born in

Hawaii. The other two were born in Japan.

Q. Is your husband's mother living?

A. Yes, SATO TOMIMATSU. She is with her

husband in Japan.

Q'. How many brothers and sisters has your hus-

band?

A. Two brothers, SADAKICHI and SUEKICHI,

and two sisters, HATSU GOTO and ASANO
TAHARA, all in Japan.

Q. Are your parents living?

A. My mother only, CHIYOI INAMASU, at

ARAKIMURA.
Q. How many brothers and sisters have you?

A. Two brothers, SATARI, 49 years old, and

NENOKICHI, 47 years, and three sisters, KIKU,
46 years, FUSA SAKAI, 42 years, and TOME
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MATSUEDA, 37 years, all in Japan.

Q. Are any of 3^our or your husband's relatives de-

formed or in any way unsound in mind or body, or

have any of them ever been confined in a public in-

stitution? A. Not to my knowledge.

Q. Can you read and write ? A. No.

Q. On which ship did you arrive and from what

porf?

Q. On the SS MONGOLIA, June 10, 1912, from

Nagasaki, Japan.

Q. Who paid your passage?

A. My husband sent the money for it.

Q. What is your occupation ? A. Weaver.

Q. Were you ever in the United States before?

A. Yes, I came to Hawaii 11 years ago with my
husband. I stayed here five years and then went

back to Japan. I have been there fully four years.

Q. Who went back to Japan with you four years

ago?

A. I took with me my two sons, MASATO and

SHIOEYUKI. [22]

Q. Have either of those two sons ever returned to

Hawaii? A. No.

Q. Was GIICHI or SUGI ever in this country?

A. No.

Q. Have you been engaged in weaving in Japan

aver since you went there four j^ears ago?

A. Yes. Nothing but weaving.

Q. What wages did you receive as a weaver in

Japan ?

A. 75 sen a day to one sen, and boarded myself.

Q. What are your children doing in Japan ?
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A. GIICHI is a carpenter's apprentice and the

others are going to school, except SHIGEYUKI, who

is too young.

Q. Has 3'our husband ever been back to Japan

since he came here with you 11 years ago*? A. No.

Q. What did you do when you were in Hawaii?

A. I did plantation work at Lahaina, Maui.

Q. Do you remember the date on which you went

back to Japan?

A. I can not remember the date, but it was in the

month of July, and on the SS. CHINA. I have for-

gotten the year.

Q. Why did you go back to Japan?

A. I wanted to see my children who w^ere in Japan.

My husband's parents also wanted to see me, and

wanted to help me in the instruction of my children.

Q. When you first came to Hawaii, did you expect

to go back to Japan?

A. Yes. I expected to go back to Japan again.

Q. Have you notified any one of your arrival?

A. I sent a wireless message to m}^ husband from

the steamer telling him that I was coming.

Q. How much did you pay for it? A. 6 yen.

Q. How much money have you? A. $5.00.

Q. Have you any further statement to make?

A. No.

Q. When you went back to Japan did you expect to

return to Hawaii again? A. Yes.

Q. If you are landed now is it your intention to

remain in Hawaii always, or do you expect to return

to Japan again?

A. I expect to stay here and work for ten years
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and then return to Japan again.

Q. Do all your children expect to come to Hawaii

sometime ?

A. Yes, they all expect to come. Two of them,

GIICHI and SHIGEYUKI are now at Nagasaki be-

ing treated for their eyes. When thej^ are cured

they will come to Hawaii.

Q. You have said that when you went to Japan

four years ago you intended to return again to

Hawaii. How long did j^ou intend to stay in Japan ?

A. One or two years.

Q. You have now stayed four years. Why did

you not return sooner?

A. I waited for GIICHI to get through the gram-

mar school.

her

r::^-^ - TSURU X TOMIMATSU.
' mark

Witness to mark—T. KATSUNUMA.
Sworn and subscribed to before me this 19th day

of June, 1912.

(Sgd.) EDWIN FARMER,
Immigrant Inspector.

The foregoing testimony has been translated by

me to the affiant named therein, and before signing

the same she acknowledged it to be a correct record

and fully understood by her.

<u^ :>.
(Sgd.) TOMIZO KATSUNUMA,

Interpreter. [23]

Witness, alleged husband, sworn, testifies:

Q. Give your nam.e and age.

A. KOTARO TOIVaMATSU ; 42 years old.
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Q. What is the purpose of your visit here to-day?

A. I come to meet my wife, TSURU TOMI-
MATSU, who came on the SS. MONGOLIA, June 10.

Q. How old is she? A. 36 years.

Q. When Avere you married?

A. In 1894, in Japan.

Q. Were either of you ever married more than

once? A. No.

Q. Was your wife ever in the United States be-

fore?

A. Yes. She came to Hawaii with me w^hen I

came in June, 1902, by the SS. HONG- KONG MARU.
Q. Have you ever been back to Japan since that

time? A. No.

Q. When did your wife go back?

A. In July, 1907, by the SS. CHINA.

Q. Did she go alone?

A. Mr. MIURA, a friend of mine, took her back

with my son MASATO.
Q. How man}^ children have you?

A. Three sons, GIICHI, 16 years old, MASATO, 9

years, and SHIGEYUKI, 5 years about, and one

daughter, SUGI, 15 years, all in Japan. MASATO
was born in Hawaii, but the rest were bom in Japan.

SHIGEYUia was born about December, 1907, after

my wife went back to Japan.

Q. With whom are they staying in Japan?

A. I do not know. I should have to see my wife to

find out. They have been staying with her.

Q. Have your wife and children ever been back to

Hawaii since they went away?

A. No, none of them.
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' Q. Are you \N'ife 's parents living ?

A. Her mother only, Mrs. Inamasa, at ARAKI
MURA, Fukuoka Ken, Japan.

Q. How many brothers and sisters has your wife?

A. She has two brothers, and three sisters, but I

do not know their names. They are all in Japan.

Q. Are your parents living?

A. Yes, DENHICHI and SATO TOMIMATSU,
at MITSUMA MURA, Fukuoka Ken.

Q. How many brothers and sisters have you?

A. Three brothers SADAKICHI, 45 years old,

SUEKICHI, 38 years old, and IKUJI, about 29

years, and two sisters, HATSU GOTO, 34 years, and

ASANO TAHARA, 27 years, all in Japan.

Q. Ai'e any of your or your wife's relatives de-

formed, or in any way unsound in mind or body,

or have any of them ever been confined in a public

institution? A. Not to my knowledge.

Q. Who paid your wife's passage to Hawaii?

A. I did.

Q. What has your wife been doing in Japan ?

A. Farm work.

Q. What is your occupation?

A. I plant cane on contract at Puunene, Maui,

Q. About how much money do you make?

A. $1.00 a day or more.

Q. How much money have you saved?

Q. About $400.00.

Q. Do you live in a camp?

A. Yes, I have one room.

Q. What will your wife do if she is landed?

• A. Plantation work.
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Q. What did she do before When she was in

Hawaii ?

A. Plantation work. We were on Lahaina

Plantation, Maui, then.

Q. Do you expect to remain permanently in

Hawaii, or do you expect to go back to Japan some-

time to live?

A. I intend to go back to Japan, my native land,

again.

Q. When you go back, do you expect to take your

W'ife with you? A. Yes.

Q. Has that been your intention ever since you

came to Hawaii?

A. Yes. After we saved money enough it has been

my hope to go back to Japan. [24]

Q. When your wife vv^ent back to Japan was it your

intention for her to c^me back again to Hawaii?

A. Yes. She intended to come back to this coun-

try after a short visit in Japan.

Q. How long did she intend to stay in Japan?

A. Two or three years. I intended to bring the

children here after they had grown.

Q. Do you intend to bring all of your children to

Hawaii? A. Yes.

Q. Why didn't they come with your wife?

A. I do not know. I want to talk about that wdth

my wife.

Q. Have you any further statement to make ?

A. I want to ask you to please let her land. Also

I am expecting my children, so let them come ashore

also.

Q. You saj your wife intended to stay in Japan
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two or three j^ears. It has now been four or five

years. Why did she not return sooner?

A. The children were too small.

Q. Have you received any message from your wife

since her departure from Japan?

A. I received a letter from Japan, and a wireless

message from her, from the boat.

Q. When did you receive the wdreless message?

A. June 10.

Q. When did you receive the letter?

A. About two weeks before June 10.

Q. Why did you not come sooner?

A. I missed one boat and so could not come.

Q. Have you any further statement to make?

A. No.

(Sgd.) Japanese Characters.

Sworn and subscribed to before me this 19th day of

June, 1912.

(Sgd.) EDWIN FARMER,
Immigrant Inspector.

The foregoing testimon}' has been translated by

me to the affiant named therein, and before signing

the same he acknowledged it to be a correct record

and fully understood by him.

(Sgd.) TOMIZO KATSUNUMA,
Interpreter.

Case deferred to await the decision of the exam-

ining surgeon as to w^hether applicant is afflicted

with disease. [25]
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Order of Board Denying Applicant's Admission.

Case of TSURU TOMIMATSU, N. 1-8, ex. SS.

MONGOLIA, June 10, 1912.

Board reconvened June 20, 1912.

Applicant is certified by the examining surgeon

of the U. S. P. H. & M. H. S. as being afflicted with

TRACHOMA, a dangerous contagious disease.

EDWIN FARMER.—The applicant in this case,

according to the testimony, fomierly lived in Hawaii,

but went back to Japan about four or five years ago

with the intention of again returning to Hawaii after

an absence of two or three years in Japan. Her

husband has been in Hawaii ever since he came to

these Islands, ten or eleven years ago, with his wife.

If applicant's intention of sometime returning to

Haw^aii no matter how many years she may have

remained in Japan, her husband still being in Hawaii,

makes her a resident of Hawaii, it would seem that

the intention of both husband and wife to ultimately

return to Japan to live w^ould, according to the same

reasoning, make them both residents of Japan. I

therefore move the applicant be denied admission

and returned to Japan, the countr}^ whence she came,

this decision being based on the certificate of the ex-

amining surgeon that she is afflicted with a con-

tagious disease, and that she be allowed to appeal to

the Department on the question as to whether or not

she is a returning resident and therefore exempt

from the Immigration Laws.

By Inspector MOORE.—I second the motion.

HARRY B. BROWN.—It is so ordered.

Applicant is informed that her return passage will
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be. paid by the steamship company which brought

her to Hawaii.

.

She is also informed of her right of appeal on the

question of residence.

(Sgd.) HAIJRY B. BROWN.
(Sgd.) EDWIN FARMER.
(Sgd.) MERLEN J. MOORE. [26]

^Exhibit "C" to Return to Order to Show Cause,

(Notice of Appeal from Decision of Board of

Special Inquiry to Secretary of Commerce and

Labor.)

June 28, 1912.

R. L. Halsey, Esq.,

Inspector in Charge, U. S. I. S.

Honolulu, Hawaii.

Dear Sir:

—

Having been notified that I have been denied ad-

mission to the United States at the port of Honolulu

on my return here, I hereby notify you that I hereby

and now appeal from the decision of the Board of

Special Inquiry denying me admission to the Secre-

tary of Commerce and Labor, at Washington. My
Attorney will file brief for me on this appeal.

Faithfully yours,

her

(Sgd.) TSURU X TOMIMATSU.
mark

Witness to mark

—

TOMIZO KATSUNUMA. [27]
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Exhibit **D" to Return to Order to Show Cause

[Appellant's Brief on Appeal to Secretary of

Commerce and Labor.]

BEFORE SE€RETARiY OF COMMERCE AND
LABOR.

WASHINGTON, D. C.

APPEAL FROM DECISION OF BOARD OF
SPECIAL INQUIRY, HONOLULU, HA-
WAII.

In the Matter of TSURU TOMIMATSU, Domiciled

Alien.

To the Honorable, the Secretar}" of Commerce and

Labor

:

STATEMENT OF THE CASE:
From the testimony taken in this case it appears

that the appellant herein, TSURU TOMIMATSU,
was laTv^nlly married to one KOTARO' TOMI-

MATSU, in the Empire of Japan sometime during

the month of December, A. D. 1895, and thereafter

cohabited together as husband and wife, there being

born of the marriage four children in all, two of them

born in Japan, and two in the Territory of Hawaii

;

it further appears that this couple came here from

Japan some 11 years ago, and went to live at La-

haiua, Maui^ where their two children were born, and

lived there some years, making that place their home

;

that some four or five years ago, the wife, the ap-

pellant in this case, returned to Japan, with her chil-

dren, for the purpose of making a short visit, the

husband, Kotaro Tomimatsu, remaining here at their

home in Lahaina, and has been here ever since, now

being located at Puunene, Maui, and engaged in busi-
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ness as a cane contractor. It appears that the wife 's

purpose in going to Japan some four or five years

ago was for the purpose of placing the children in

a Japanese school, and that the schooling of the

children took longer than she expected, since she has

overstayed the time she intended to spend in Japan.

At any rate she now returns here to her home and

husband, and had there not been some trouble with

the Doctors in Japan would have brought with her

their children ; it appears that they will now [28]

follow by a later boat. The husband has never left

the Territory since he first came here.

The Board of Special Inquiry at the United States

Immigration Station at this port has treated this ap-

pellant as an alien immigrant and denied her read-

mission on her return to her home and domicile here,

from which finding and decision the said TSURU
TOMIMATS'U has appealed to your Honor, and now

files this, her brief on appeal:

ARGUMENT.
No question is made in this case but that the appel-

lant herein, Tsuru Tomimatsu, was lawfully admitted

to the United States some 11 years ago, when she first

came here with her husband, and no question is made

but that her husband is lawfully in the United

States; the appellant therefore does not come within

the ruling in the case of ex parte Patterson, 166 Fed.

536, where it appeared that the residence of the alien

in the United States was during minority, her

parents being in a foreign country, and that she

never did in fact acquire a domicile here; neither

does she come within the ruling in the case of FUN-
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ARO vs. AVATCHORN, 164 Fed. 152, a New York
case, Avhere it appeared that the alien had not been

lawfully admitted in the first place, and therefore

could not acquire a domicile here. The contrary is

the case here, the appellant was lawfully admitted

here some 11 years ago when she arrived with her

husband, and together with her husband established

their domicile here.

The real question and the only question at issue

in this case is whether this appellant is a returning

domiciled alien. A domicile is that place in which a

person has voluntarily fixed his abode, not for * mere

special or temporary purpose, but with a present in-

tention of making it his permanent home, 14 CYC.

883. But the appellant in this case is a married

woman who is not living [29] separate and apart

from her husband under any judicial decree of di-

vorce or separation, nor has she been compelled to

leave him because of brutal treatment, nor is there

shown to be a partial or total incapacity on the part

of the hus:band to acquire a domiciled. Such being

the case the domicile of this appellant follows that

of her husband.

"The law fixes the domicile of the wife by that

of the husband and denies to her during co-

habitation the power of acquiring a domicile of

her own separate and apart from him."

Ather-ton vs. Atherton, 181 U. S. 155.

Cheely vs. Clayton, 110 U. S. 701.

Chambers vs. Prince, 75 Fed. 176.

Burnham vs. Rangeley, 4 Fed. cases 2176.

The query then comes, what is the domicile of the
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husband KOTARO TOMIMATSU? From the de-

cision and finding of the Board of Special Inquiry

in this case it appears that they have dealt with this

case on the assumption that KOTARO TOMIMAT-
SU never established a domicile here, basing it, I

presume, on the following two questions and an-

swers: Record, page ^4.

"Do you expect to remain permanently in

Hawaii, or do you expect to go back to Japan

some time to live ?

A. I intend to go back to Japan, my native

land, again."

'^Has that been your intention ever since you

came to Hawaii %

A. Yes, after we saved money enough it has

been my hope to go back to Japan."

And in this connection I desire to draw attention

to the following: Record, page #4.

"Do you intend to bring all of your children to

Hawaii? A. Yes."

(Above quotations taken from the testimony of

Kotaro Tomimatsu.)

The last question and answer show a present in-

tention of making this Territory his permanent

home, his home and his family's home. All that the

two former questions and answers show are a floating

intention to return to Japan, his domicile of origin

at some indefinite period of time in the future, which

is not sufficient to enable hun to retain his original

domicile in Japan. [30]

Domicile is not established by the proof of one or

two facts.
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"It depends not upon proving particular

facts, but whether all the facts and circum-

stances taken together tending to show that a

man has his home or domicile in one place over-

balance all the like proofs tending to show it is

another."

Abington vs. North Bridgewater, 23 Pick. 170.

On the one hand, we have the establishment of a

home here, a continuous residence here for 11 years,

the wife returning here, after a temporary visit

abroad, the bringing of the children in a very near

future, the statement of the appellant that she ex-

pects to be here for 10 years longer at least, in fact,

the establishment of a permanent home and place of

abode here ; and, on the other hand, we have a decla-

ration on the part of Kotaro Tomimatsu that there

is a floating intention to return to eJapan at some

future indefinite period of time. But the authori-

ties do not stop here ; they go further

:

In Johnson vs. Smith, 43 Mo., at page 501, the

Court said: "A man's domicile is where he has

fixed his ordinary dwelling without a present

intention of removal, and that domicile may be

changed to another notwithstanding the party

on his departure may cherish a secret purpose

of returning at some indefinite time in the fu-

ture. Nor does the intent at the time of removal

necessar^/ily decide anything since the party's in-

tentions may change at a subsequent period.

He may come to a different mind and fix his

dwelling in another locality without any present

purpose of leaving it and thus become domicili-
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ated thei'e notwithstanding his original pur-

poses."

In Preston vs. Culbertson, 58 Calif., at page

210, the Court said: "That he intended at some

indefinite time in the future to remove (return)

to Poverty Hill in Jamestown precinct did not

make the latter place his residence."

Plaintiff was born in New York, removed to New
Jersey in 1868, resided there until his wife died in

1880, then took his children to Sc^oland. On return

to the United States located in New Jersey, lived

there, boarding until 1884, w^hen he w^ent to St. Louis

where he engaged as a contractor, entering into a

partnership with the defendant. Then closed his

business in New Jersey. After living in St. Louis 2

years he sued in the Federal Court for a dissolution

of the partnership, allege^ing that he w^as a citizen

of New Jersey, testifying that his residence in Mis-

souri W'as merely temporary [31] and it was not

his purpose to give up his residence in New^ Jersey:

HELD, that the facts set out did establish residence

in Missouri, and that they w^ere not overcome by a

secret jourpose to return to New Jersey when his

business in Missouri was cleaned up, at some indefi-

nite future period. Plea to jurisdiction sustained

and bill dismissed. Wright vs. Schneider, 32 Fed.

705.

"The place to which a person has removed

wdth the intent to remain there an indefinite

time and has his place of present domicile is his

place of domicile although he may entertain a

floating intention to return at some future
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period." Harris vs. Firth, 11 Fed. cases,

#6120.

A citizen of Massachusetts removed with his fam-

ily to another State retaining no dwelling place in

Massachusetts, though retaining his place of busi-

ness here and intending to retain his domicile here

and to return here at some future indefinite period

of time, has NO DOMICILE IN MASSACHU-
SETTS:
Holmes vs. Greene, 75 Mass. 299, and at page 300-

301, the Court said in part:

"It is true that in cases where the domicile of

a party is in issue evidence of his intent? may

have an important and decisive bearing on the

question, but it must be in connection with other

facts to which the intent of the party gives

efficacy and significance. Such is the case

where a person has two dwelling houses in dif-

ferent towns in each of which he lives with his

family an equal portion of the year. Harvard

College vs. Gore, 5 Pick. 370. So, too, where a

person leaves the country to be absent for pur-

poses of business or pleasure for an indefinite

period retaining his house and furniture in the

place of his previous residence. Sears vs. Bos-

ton, 1 Met. 250. But no case can be found

where the domicile of a party has been made to

depend on a bald intent unaided by other proof.

The factum and animus must concur in order to

establish domicile. Harvard College vs. Gore,

Pick. 570. The latter may be inferred from

proof of the former, but evidence of a mere in-
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tent cannot establish the fact of domicile.

One who is absent from and resides out of the

commonwealth retaining no dwelling-house or board-

ing place here, though intending to return at some

future indefinite time, has no domicile here.

Sleeper vs. Paige, 81 Mass. 349.

If a person has actually removed to another place

with the intention of remaining there an indefinite

time and has a place of fixed domicile, that place is

to be deemed his place of domicile notwithstanding

he may entertain a floating intention to return at

some future period.

Anderson vs. Anderson, 42 Vt. 350.

Frani vs. Thorman, 102 Wise. 653.

From these authorities there can be no question

but that the husband Kotaro Tomimatsu, who came

here 11 years ago, is still living here, and whose fur-

ther stay here is indefinite and [32] v\'ho has a

place of fixed domicile at Puunene, Maui,—is domi-

ciliated here, and it being established by unbroken

authority that the domicile of the wife follows that

of the husband in a case such as this one, the dom-

icile of the wife therefore is in the Territory of

Hawaii. The major question being disposed of and

it having been shown that this woman, the appellant

herein, is a returning domiciled alien, is she amen-

able to the United States Immigration Laws on her

return here from a visit abroad? I believe that

under the following authorities she is clearly and be-

yond a doubt entitled to a landing on her return

here:
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Rogers vs. United States, 152 Fed. 346.

In re Blchsbaum, 141 Fed. 221.

United States vs. Aultman, 143 Fed. 922.

In re Panzara, 51 Fed. 275.

In re Martorelli, 63 Fed. 437.

In re Maiola, 67 Fed. 114.

United States vs. Sandrey, 48 Fed. 550.

In re Ota, 96 Fed. 487.

United States vs. Burke, 99 Fed. 895.

In re Di Simmons, 108 Fed. 942.

Mofitt vs. United States, 128 Fed. 375.

United States vs. Nakashima, 160 Fed. 843.

The latter case. United States vs. Nakashima,

arose in this jurisdiction, and was decided both in

the District Court here, and in the Circuit Court of

Appeals of the Ninth Circuit, in favor of the return-

ing domiciled alien, and against the United States,

and settles the law in this jurisdiction. Under the

law as laid down in the Nakashima case this appel-

lant is clearly and beyond a doubt entitled to a land-

ing here now on her return.

It may be further noted that the Department by

its own rules has recognized and follows the case of

U. S. vs. Nakashima, 160 Fed. 843, statistical rule

VIII, providing:

"Alien residents and aliens residing abroad

coming to the United States for a temporary

trip, shall be classed as nonimmigrant aliens.

It having been shown that the appellant here es-

tablished a domicile in the United States, and was a

domiciled alien in 1907 [33] when she left this
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country for a temporary visit to Japan, intending

to return here again to her husband, that it is her

intention to bring all of her children here to live with

herself and her husband, and it having been further

shown that the domicile of the husband of appellant

has been in the United States for and during the last

11 years and still continues, and even though the

appellant in fact intended to abandon her domicile

here by her return to Japan in 1907 (and I submit

there Avas no abandonment by this act), she did not

have the power to do so, her domicile following that

of her husband, and under the authorities cited,

even though the appellant and her husband Kotaro

Intend at some indefinite future period to return to

Japan, such bald intent is not sufficient to defeat the

domicile here, established b}^ their past acts, and

continued by their present contemplated acts.

I submit, therefore, that beyond all question the

appellant is a returning domiciled and non-immi-

grant alien, and as such entitled to a landing.

Dated, Honolulu, Hawaii, June 25, 1912.

Respectfully submitted,

TSURU TOMIMATSU,
By GEO. S. CURRY,

Her Attorney.

[Endorsed] : No. 46. (Title of Court and Cause.)

Return of Richard L. Halsey to Order to Show

Cause. Filed Jul. 31, 1912. (Sgd.) A. Y.. Murphy,

Clerk. [34]
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Minutes Re Decision on Order to Show Cause and

Order Allowing Writ to Issue, etc.

Fi'om the Minutes of the United States District

Court, Vol. 8, Page 258, Tuesday, September

17, 1912.

[Title of Court and Cause.]

On this day came the above petitioner in person with

her counsel, Mr. George S. Curry, and also came Mr.

C. C. Bitting, Assistant United States District At-

torney, on behalf of the respondent herein, Richard

S. Halsey, and this cause was called for decision on

Order to Show Cause. Thereupon the Court read

its decision allowing the Writ to issue herein.

Thereafter, pursuant to the said Writ, petitioner

was brought into court and upon motion of Mr.

Curry it was by the Court ordered that this cause

be continued to September 18, 1912, at 10 o'clock

A. M., for further disposition, and that the said peti-

tioner be remanded to custody of the respondent.

[35]

[Decision on Order to Show Cause.]

In the United States District Court for the Terri-

tory of Hatvaii.

APRIL, A. D. 1912, TERM.

In the Matter of the Application of TSURU TOMI-

MATSU for a Writ of Habeas Corpus.

September 17, 1912.

Right of alien to land claimed on the ground

of domicil— Denial on a question of law—
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Habeas corpus.—Where the right of an alien to

enter the United States is claimed on the ground

of domicil, a denial thereof by the immigration

officers on a question of law may be reviewed on

an application for a writ of habeas corpus.

Jurisdiction of immigration officers—Habeas

corpus.—When proceedings before immigration

authorities show that they have acted without

jurisdiction, relief may be had by writ of habeas

corpus.

Domicil—Residence— Intention. — Residence

in a certain locality for a period of years with

one's family and the conduct of regular employ-

ment there, will prevail on the question of domi-

cil, over any floating purpose such person may
entertain to return at some indefinite future

time to a former place of residence to reside.

Same— Married woman— Temporary resi-

dence away from home.—Temporary residence

of a married woman away from home cannot, in

ordinary circumstances, be set up against the

presumption of law that the domicil of the hus-

band is the domicil of the wife.

Resident alien returning to United States

after temporary absence.—An alien who has ac-

quired a domicil in the United States cannot be

treated as an immigrant on his return to the

United States after a temporary absence not in-

volving a change of domicil. [36]

Construction of statutes as affected by revision

or amendment.—Authoritative construction of a

statute holds good as to a revision or amendment
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thereof when the features which have been so

construed remain substantially unchanged and

do not suggest, in the revision or amendment,

any intention of the legislature to change them.

PETITION FOR A WRIT OF HABEAS CORPUS
AND ORDER TO SHOW CAUSE.

G. R. CURRY, Attorney for Petitioner.

ROBERT W. BRECKONS, U. S. District At-

torney, and C C. BITTING, for Respond-

ent.

Upon the filing of the petition an order was made

for the respondent, Richard L. Halsey, alleged im-

migration inspector at the port of Honolulu, to show

cause why the prayer of the petition should not be

granted. The respondent admitted in his return

that he was such immigration inspector and that the

petitioner arrived in Honolulu, as alleged in her

petition, June 10, 1912, in the steamship "Mongolia"

from Japan, and further stated that the petitioner

was found to be afflicted with the disease known as

trachoma, and the matter was then referred to the

board of special inquiry, which board took testimony

upon the question "whether or not the said Tsuru

Tomimatsu had returned to Japan with the intention

of returning to Hawaii," and thereupon reached the

conclusion that she "was an alien immigrant afflicted

with a dangerous contagious disease, and that some

four or five years prior to the date of the said hear-

ing she .... had gone from the Territory

of Hawaii to Japan with the intention of remaining

in Japan and not with the intention of returning to

the Territory of Hawaii; and did thereupon duly
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and regularly order that [37] the said fsuru

Tomimatsu be deported." The respondent further

stated that the petitioner took an appeal to the Secre-

tary of Commerce and Labor, and, through her at-

torney, submitted a brief in the proceedings on ap-

peal on the question '

' whether or not she was an alien

immigrant within the meaning of the immigration

laws of the United States"; and that the Secretary

of Commerce and Labor sustained the finding of the

board of special inquiry.

The exhibits attached to the return include a copy

of the oral testimony of the petitioner and of her

alleged husband, taken before the board of special

inquiry. No other testimony appears to have been

received except the certificate of the medical exam-

iner that the petitioner was afflicted with trachoma,

which in his opinion could not have been detected at

the port of embarkation by a competent medical

examination and could not be cured in sixt/? days.

The testimony of the petitioner and Kotaro Tomi-

matsu, her alleged husband, tells a story of an in-

dustrious and thrift}^ family coming to this country

about ten years ago in order to improve their finan-

cial opportunities, leaving two children in Japan.

Two more children were born here, or, according to

the recollection of Kotaro, one was born here and

another after the wife reached Japan upon her re-

turn there five years ago, at which time she made the

trip because, as she says, ''I Avanted to see my chil-

dren who were in Japan. My husband's parents

also wanted to see me and wanted to help me in the

instruction of my children." On the question
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whether or not the petitioner was an alien immi-

grant, the testimony is as follow^s : Tsuru Tomimatsu

:

Q. "When you tirst came to Hawaii did you expect

to go back to Japan?" A. "Yes. I expected to go

back to Japan again." Q. "If you are landed now

is it your intention to remain in Hawaii always, or

do you expect to return to Japan again?" A. "I

expect to stay here and work for ten years and then

return to Japan again. " Q. "Do all of your children

expect to come to Hawaii sometime?" A. "Yes,

they [38] all expect to come." Q. "You have

said that when you went to Japan four years ago

3^ou intended to return again to Hawaii. How long

did you intend to stay in Japan?" A. "One or two

years." Q. "You have now stayed four years. Why
did you not return sooner?" A. "I waited for

Giichi to get through the grammar school.
'

' Kotaro

Tomimatsu: Q. "Do you expect to remain perma-

nently in Hawaii, or do you expect to go back to

Japan sometime to live?" A. "I intend to go back

to Japan, my native land, again." Q. "When you

go back, do you expect to take your wife with you ? '

'

A. "Yes." Q. "Has that been your intention ever

since you came to Hawaii?" A. "Yes. After we

saved money enough it has been my hope to go back

to Japan." Q. "When your wife went back to Japan

was it your intention for her to come back again to

Hawaii?" A. "Yes. She intended to come back to

this country after a short visit in Japan. '

' Q.
*

'How
long did she intend to stay in Japan?" A. "Two or

three years. I intended to bring the children here

after they had grown." Q. "You say your wife in-
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tended to stay in Japan two or three years. It has

now been four or five years. Why did she not re-

turn sooner?" A. ''The children were too small."

There is considerable other testimony. I have given

that portion which bears most directly upon the point

at issue. In the rest, not given, there is nothing that

is inconsistent with the above. Upon the testimony

and the medical certificate the board of special in-

quiry rendered the following decision:

"Edwin Farmer: The applicant in this case,

according to the testimony, formerly lived in

Hawaii, but went back to Japan about four or

five years ago with the intention of again return-

ing to Hawaii after an absence of two or three

years in Japan. Her husband has been in

Hawaii ever [39] since he came to these

islands, ten or eleven years ago, with his wife.

If applicant's intention of sometime returning

to Hawaii no matter how many j^ears she may
have remained in Japan, her husband still being

in Hawaii, makec^ her a resident of Hawaii, it

would seem that the intention of both husband

and wife to ultimately return to Japan to live

would, according to the same reasoning, make

them both residents of Japan. I therefore move

the applicant be denied admission and returned

to Japan, the country whence she came, this de-

cision being based on the certificate of the ex-

amining surgeon that she is afflicted with a

dangerous disease, and that she be allowed to ap-

peal to the Department on the question as to

w^hether or not she is a returning resident and
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therefore exempt from the immigration laws.

By Inspector Moore: I second the motion.

Harry E. Brown: It is so ordered."

It is recognized by all the authorities that a Court

having jurisdiction in proceedings for writs of

habeas corpus may not interfere with the decisions

of a board of special inquiry or of the Secretary of

Commerce and Labor on appeal from such board,

in cases touching the right of aliens to land in the

United States wherever such board is dealing with

issues of fact within its jurisdiction, and the alien

has had an opportunity to be present at the hearing

and to introduce testimony. Chin Yow vs. United

States, 208 U. S. 8, 13; United States vs. Sprung, 187

Fed. 903, 906; United States vs. Ju Toy, 198 U. S.

253, 262. Where, however, the right of a person to

enter the United States is claimed on the ground of

citizenship or domicil and is denied by the immigra-

tion officers, it may be reviewed by such court on

application for a writ of habeas corpus, when it de-

pends upon a question of law. United States vs.

Williams, 173 Fed. 627 ; Davis vs. Manolis, 179 Fed.

818, 822 ; School or Magnetic Healing vs. McAnnuity,

187 U. S. 94, 107-108. [40]

The petitioner does not contest the statement of

the medical certificate that she was afflicted with tra-

choma. Her claim of a right to land is based upon

the testimony given above of the established domicil

of herself and her husband in Hawaii some ten years

before, of her return to Japan four or five years be-

fore in relation to the welfare of her children with

the intention of returning to Hawaii. The answer
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recites that the board of special inquiry took testi-

mony "as to whether or not the said Tsuru Tomi-

matsii had gone to Japan with the intention of re-

turning to Hawaii," and thereupon and with the

statement of the medical certificate, determined that

she was an alien immigrant afflicted with a dangerous

contagious disease, that four or five years prior

thereto, she had gone to Japan with the intention of

remaining there, and ordered her deportation to

Japan. The decision of the board of special inquiry,

exhibited, admits that the petitioner went to Japan

with the intention of returning to Hawaii in two or

three years, and decides for her deportation upon the

following curious reasoning: "If applicant's inten-

tion of sometime returning to Hawaii, no matter how

many years she may have remained in Japan, her

husband still being in Hawaii, make^Z her a resident

of Hawaii, it would seem that the intention of both

husband and wife to ultimately return to Japan to

live would, according to the same reasoning, make

them both residents of Japan."

With this disposal of the case by the board of

special inquiry upon a question of law, the authority

of this Court to review its decision, under habeas

corpus proceedings, accrues.

"It remains, therefore, the sole duty of the

Court to determine whether or not the proceed-

ings for the deportation of the relator have been

according to law. If they have, he must be re-

manded; if they have not he must be released."

United States vs. Sibray, 178 Fed. 144, 147.

[41]
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The testimony, which is not only uncontradicted

but unquestioned by the petitioner, shows that hus-

band and wife had acquired a domicil in Hawaii.

Acts indicative of an intention of one to take up his

abode in a certain h:>cality for a period of years, to-

gether with his actual residence in such locality,

"must prevail over any secret purpose which he may
have entertained to return at some indefinite future

time" to a former place of residence and make that

his home. Wright vs. Snyder, 32' Fed. 705, 706;

Holmes vs. Green, 73 Mass. 299, 301. Under such

circumstances, the temporary return of the wife to

Japan, obviously for family reasons, could not de-

stroy her domicil in Hawaii. That such visit was

of a temporar}^ nature is shown both by the testimony

and her return to Hawaii.

*' Actual residence—residence in point of fact,

signifies nothing in the case of a married woman,

and shall not, in ordinary circumstances, be set

up against the presumption of law that she re-

sides with her husband." Warrender vs. War-

render, 9 Bligh. N. S. 89, 104: 5 Eng. Reprint,

1227, 1233; Re Daly's Settlement, 25 Beav. 456,

460: 53 Eng. Reprint, 711, 713; Dolphin vs.

Robins, 7 H. L. C. 390; 11 Eng. Reprint, 156.

If this reasoning is correct, the petitioner comes

under the rule established in many federal decisions

to the effect that "an alien who has acquired a dom-

icil in the United States cannot thereafter, and while

still retaining such domicil, legally be treated as an

immigrant on his return to this country after a tem-

porary absence for a specific purpose, not involving
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a change of domicil." Rodgers vs. United States

ex rel. Buchsbaum, 152 Fed. 346, syl. (19Q7), and

United States vs. Aultman & Company, 143 Fed. 922

(1907).

Although the act 'Ho regulate the immigration of

aliens into the United States," approved March 3,

1903, was repealed, except as to section 34, relative

to another subject, by the [42] act of February

20, 1907, bearing the same title, the decisions under

former statutes upon this point apply as well to the

later statute, whose object as expressed by the title

is to regulate the immigration of aliens into the

United States. This object is borne out by the con-

sistent expression of the statute throughout, and by

the constant appearance and repetition of words

and sentences that are inconsistent with any other

purpose. For instance, the taxes collected from

aliens entering the United States are constituted a

permanent appropriation called the "immigrant

fund," to be used for the "expenses of regulating the

immigration of aliens into the United States." Sec.

1. The "immigrant fund" is also referred to in

, sections 19, 20, 24 and 39. Section 3 relates to the

iir^portation of any alien woman or girl for the pur-

pos^vof prostitution. Sections 4, 5 and 6 deal with

the "i^mportation or migration" of contract laborers.

Section\7 forbids transportation companies from

soliciting ' \»or encouraging the "immigration of any

aliens." Section 8 provides punishment for anj^ne

who may land any alien not admitted by an "immi-

grant inspector'" in the United States. Sections 12,

14, 19, 22, 24, 2fe, 32, 36 and 40 refer to the "Com-
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mission er General of Immigration," who by virtue

of section 22, has charge of all laws relating to the

"immigration of aliens." Sections 12, 14, 15, 16, 17,

18, 22, 24 and 25 refer to "immigration officers."

Section 24 refers to "immigrant inspectors and other

immigration officers." Section 25 provides for

boards of special inquiry "for the prompt determi-

nation of all cases of immigrants detained ....
under the provision of law." Sections 30, 31 and 40

refer to "immigrant stations," and authorize the

President to negotiate treaties for regulating the

"immigration of aliens to the United States." Sec-

tion 40 provides for a "division of information in

the Bureau of Immigration and Naturalization

. . . . to promote beneficial distribution of

aliens admitted into the United States among the

several States and Territories [43] desiring im-

migration." Section 42 treats of the accomodation

to be given "immigrant passengers" on vessels bring-

ing them to the United States. The word "alien"

is used substantially as it is used in the previous

statutes; only once is the phrase "alien immigrant"

used in the act of 1891, and not at all in the act of

1903.

There appears little room for argument that the

numerous authorities that support the construction

that the restrictive measures of the acts of 1891 and

1903 do not apply to alien residents of the United

States, do not support the same construction of the

act of 1907.

An additional ground of jurisdiction of this court

in this case is suggested by the case of Ex parte



50 The United States of America

Watchorn, 160 Fed. 1014, 1016, in which the Court

says, ''Doubtless the determination of the immigra-

tion authorities upon all questions of fact, even if

made upon legally incompetent or inconclusive evi-

dence, is final, but when the proceedings before them

show undisputably that they are acting without jur-

isdiction, relief may be had by writ of habeas corpus

and refers to Gonzales vs. Williams, 192 U. S. 1.

The writ prayed for may issue.

(Sgd.) SANFORD B. DOLE,
Judge, U. S. District Court.

[Endorsed] : No. 46. (Title of Court and Cause.)

Decision of Dole, J. On Motion to Show Cause.

Filed Tuesday, September 17, 1912. A. E. Murphy,

Clerk. By (Sgd.) F. L. Davis, Deputy Clerk. [44]

In the District Court of the United States, in and for

the District and Territory of Hawaii.

In the Matter of the Petition of TSURU TOM-
IMATSU, for a Writ of Habeas Corpus.

Writ of Habeas Corpus Dated September 17, 1912].

THE UNITED STATES OF AMERICA, to

RICHARD L. HALSEY, Esq., United States

Immigration Inspector in Charge, at the Port of

Honolulu, Territory of Hawaii

:

We conmiand you that the body of TSURU TOM-
IMATSU, in your custody detained, as it is said, to-

gether with the day and cause of her caption and

detention, you safely have before the Honorable

SANFORD B. DOLE, Judge of our District Court
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of the United States, in and for the district and Ter-

ritory of Hawaii, on the 17th day of Septem-ber, A.

D. 1912, at the hour of 4 o'clock in the afternoon of

said day, to do and receive all and singular those

things which the said Judge shall then and there

consider of her in this behalf; and have you then

and there this WRIT:
Witness the Honorable SANFORD B. DOLE,

Judge of the District Court of the United States, in

and for the District and Territory of Hawaii, this

17th day of September, A. D. 1912.

[Seal] A. E. MURPHY,
Clerk.

By (Sgd.) F. L. Davis,

Deputy Clerk. [45]

United States Marshal's Office.

MARSHAL'S RETURN.
The within WRIT OF HABEAS CORPUS was

received by me on the 17th day of September, A. D.

1912, and is returned as executed upon Richard L.

Halsey, Esq., U. S. Immigration Inspector in Charge

at the Port of Honolulu, by handing to and leaving

with him a certified copy of the within Writ^. of

Habeas Corpus and directing that he produce the

body of TSURU TOMIMATSU before the United

States District Court at Honolulu at 4 P. M., on the

17th day of September, A. D. 1912.

Dated, Honolulu, September 17, 1912.

E. R. HENDRY,
U. S. Marshal.

By (Sgd.) H. H. HOLT,
Chief Office Deputy.
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[Endorsed] : No. 46. (Title of Court and Cause.)

Writ of Habeas Corpus. Dated, Honolulu, Hawaii,

September 17, 1912. Filed Sep. 17, 1912. A. E.

Murphy, Clerk. By (Sgd.) F. L. Davis, Deputy

Clerk. [40]

Order in Re Release of Petitioner, etc.

From the Minutes of the United States District

Court, Vol. 8, Page 259, Wednesday, September

18, 1912.

[Title of Court and Cause.]

On this day came the above petitioner in person

and with her counsel, Mr. George S. Curry, and Mr.

E. W. Breckons, United States District Attorney,

who appeared on behalf of the respondent herein,

Richard L. Halsey, and this cause was called for fur-

ther disposition. Thereupon and pursuant to the

decision heretofore filed herein, the Court ordered

that said petitioner be released from custody, where-

upon Mr. Breckons having noted an objection to said

ruling and having given notice of an appeal herein,

the Court ordered that pending appeal, petitioner

should give a bond herein in the srnn of $500 for her

appearance to answer the final mandate of this Court,

Judgment having been presented herein and signed

by the Court, the sureties on the above bond were

called, sworn and accepted as such bv the Court.
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In the District Court of the United States in and for

the District and Territory of Hawaii.

In the Matter of the Petition of TSURU TOM-
IMATSU for a Writ of Habeas Corpus.

Judgment.

At the regular April, A. D. 1912, term of the Dis-

trict Court of the United States in and for the

District and Territoiy of Hawaii, held in the court-

room of said court, in Honolulu, City and County of

Honolulu, in the Territory of Hawaii and District

aforesaid, on Wednesday, the 17th day of Septem-

ber, A. D. 1912, the above-entitled cause having here-

tofore been heard on the pleadings and arguments by

counsel for the respective parties and due delibera-

tion had thereon, the Court finds that the above-

named petitioner Tsuru Tomimatsu is entitled to be

discharged, subject to the taking of an appeal, in

which case she may be released upon giving a recog-

nizance with sureties in the sum of Five Hundred

Dollars ($500.00) to answer the judgment of the Ap-

pellate Court.

NOW, THEREFORE, IT IS HEREBY OR-
DERED, ADJUDGED AND DECREED that the

above-named petitioner TSURU TOMEMATSU be

and she is hereby discharged from custody herein

subject to the taking of an appeal, and subject to ex-

ceptions by the United States of America.

And the Court being advised that the above-

entitled cause will be removed to the Appellate

Court by proper proceedings to be had in that be-

half.
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IT IS HEREBY FURTHER ORDERED, AD-
JUDGED AND DECREED that the above-named

petitioner TSURU TOMIMATSU, give her recog-

nizance with surety, in the sum and amount of Five

Hundred Dollars ($500.00), to answer the judgment

of the Appellate Court, and that [48] upon the giv-

ing of such recognizance the said petitioner, TSURU
TOMIMATSU, 'be released from custody.

GIVEN, MADE AND DATED, at Honolulu, City

and County of Honolulu, Territory and District

aforesaid, this 18th day of September, A. D. 1912.

(Sgd.) S. B.DOLE,
Judge of said Court.

[Endorsed] : No. 46. (Title of Court and Cause.)

Judgment. Entered in J. D. Book 2, at page 363.

Dated, September 18, 1912. Filed Sep. 18, 1912. A.

E. Murphy, Clerk. By (Sgd.) F. L. Davis, Deputy

Clerk. [49]

In the United States District Court for the Territory

of Hawaii.

In the Matter of the Application of TSURU TOM-

IMATSU for a Writ of Habeas Corpus.

Return of Richard L. Halsey to the Writ of Habeas

Corpus.

i The Return of RICHARD L. HALSEY, Esq.,

United States Immigration Inspector in Charge at

the Port of Honolulu, Territory of Hawaii, to the

writ of habeas corpus hereto attached

:

In obedience to the w^rit of habeas corpus hereto-

fore issued in this case, I do hereby certify and re-
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turn to the Honorable SANFORD B. DOLE, Judge

of the above-entitled court, as follows

:

First. That I am at present, and have been for

three montis last past, the United States Inspector

of Immigration in charge at the port of Honolulu,

in the Territory of Hawaii.

Second. That heretofore and on, to wit, the 10th

day of June, A. D. 1912, one TSURU TOMIMATSU
arrived at the port of Honolulu, in the District and

Territory of Haw^aii, by the steamship ''Mongolia"

from the Empire of Japan.

Third. That subsequent to the arrival of the said

TSURU TOMIMATSU at the port of Honolulu, and

on the 19th day of June, A. D. 1912, an examination

of the physical and mental condition of the said

TSURU TOMIMATSU was made by the officer of

the United States Marine Hospital Service located at

the port of Honolulu, the said medical officer having

been heretofore duly [50] and regularly ap-

pointed as such officer, and being an officer who, prior

to the said examination and prior to the appointment

as such officer, had had at least two years' experience

in the practice of his profession since receiving the

degree of Doctor of Medicine.

Fourth. That upon the completion of the said ex-

amination by the said medical officer, the said medical

officer did certify in writing, as required by law, that

the said TSURU TOMIMATSU was afflicted with a

dangerous contagious disease, to wit, Trachoma; a

copy of which said certificate so made being attached

hereto, made a part hereof, and marked exhibit ''A."

Fifth. That during all times in the month of
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June, A. D. 1912, HAERY B. BROWN, EDWIN
FARMER and MERLIN J. MOORE, were a duly

appointed, qualified and acting Board of Special In-

quiry at the port of Honolulu, in the said Territory

and District.

Sixth. That the said certificate so made by the

medical officer as aforesaid, was delivered, as by law

required, to the said Board of Special Inquiry ; that

the said Board of Special Inquiry also received and

heard evidence as to whether or not the said TSURU
TOMIMATSU had returned to Japan with the in-

tention of returning to Hawaii ; that upon receipt of

said certificate and upon the hearing of said testi-

mony, the said Board did determine that the said

TSURU TOMIMATSU was an alien immigrant

afflicted with a dangerous, contagious disease, and

that some four or five years prior to the date of said

hearing she, the said TSURU TOMIMATSU, had

gone from the Territory of Hawaii to Japan with the

intention of remaining in Japan and not with the in-

tention of returning to the Territory of Hawaii ; and

did thereupon duly and regularly order that the said

TSURU TOMIMATSU be deported to the country

w^hence she came, to wdt, to the Empire of Japan; a

copy of the record of the said Board of Special In-

quiry being attached thereto, made a part hereof, and

marked exhibit [51] " B. " That the said hearing

was full, fair and in every respect in accordance with

law, and with the regulations of the Department of

Immigration.

Seventh. That when the deportation of the said

alien was ordered by the said Board of Special In-
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quiry, the &aid TSURU TOMIMATSU was in-

formed thereof, and likewise informed of her right to

appeal to the Secretary of Connnerce and Labor on

the question of whether or not she was an alien innni-

grant within the meaning of the Immigration Laws

of the United States ; that thereafter and on the 20th

day of June, A. D. 1912, the said TSURU TOM-
IMATSU appealed from the decision of the said

Board to the Secretary of Commerce and Labor at

Washington; a copy of the said appeal being

hereunto attached and marked exhibit "C." That

later, through her attorney, GEORGE S. CURRY,
she appeared before the 'Secretary of Connnerce and

Labor and submitted to the said Secretary a written

brief on the question of whether or not she was an

alien immigrant within the meaning of the law; a

copy of her appearance and brief to the aforesaid

Secretary is hereunto attached and marked exhibit

Eighth, That thereafter and on, to wit, the 18th

day of July, A. D. 1912, the said Secretary of Com-

merce and Labor did duly and regularly deny the

appeal of the said TSURU TOMIMATSU and sus-

tained the finding of the said Board of Special In-

quiry ordering the deportation of the said TSURU
TOMIMATSU.
WHEREFORE, the said RICHARD L. HAL-

SEY prays that the writ of habeas corpus heretofore

issued in this cause be discharged, and for his costs

in this behalf expended.

(Sgd.) RICHARD L. HALSEY. [52]
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United State of America,

Territory of Hawaii,—^ss.

Richard L. Halsey, being first duly sworn, accord-

ing to law, deposes and says that he is the Richard

L. Halsey who has made the return to the writ of

habeas corpus in the above-entitled cause ; that he has

read the said return, and knows the contents thereof,

and that the facts therein stated are true.

(Sgd.) RICHARD L. HALSEY.

Subscribed and sworn to before me this 18th day of

September, A. D. 1912.

[Seal] (Sgd.) F. L. DAVIS,
Deputy Clerk, United States Circuit Court, Territory

of Hawaii.

Exhibit *'A" to Return to Writ of Habeas Corpus

[Medical Certificate].

Form 541

Department of Commerce

and Labor. Immigration

Service.

MEDICAL CERTIFICATE.
Port of Honolulu, T. H.

Date June 19, 1912.

Name,—Tsuru Tomimatsu

Native of Japan.

S. S. MONGOLIA
Age, 35. Sex, Female.

Race, Japanese. Date of arrival, June 10, 1912.

Class Manifest No.

THIS IS TO CERTIFY that the above described

person has this day been examined, and is found to



vs. Tsuru Tomimatsu. 59

be afflicted with trachoma, a dangerous contagious

disease, which in my opinion could not have been de-

tected at port of embarkation by a competent medical

examination and which in my opinion can not be

cured in sixth days.

(Sgd.) F. E. TROTTER, P. A.

Surgeon,

Public Health and Marine-Hospital Service. [53]

Exhibit "B" to Return to Writ of Habeas Corpus

[Record of Board of Special Inquiry, U. S.

Iminigration Service].

U. S. IMMIGRATION SERVICE.
Port of Honolulu, T. H.

Record of Board of Special Inquiry, convened

June 19, 1912.

Members of Board: HARRY B. BROWN, ED-

WIN FARMER and MERLIN J. MOORE, Case of

TSURU TOMIMATSU, N. 1-8, ex. SS. MONGO-
LIA, June 10, 1912.

Interpreter, KATSUNUMA.
Applicant, sworn by Inspector FARMER, testi-

fies:

Q. Give your name, age and place of birth.

A. TSURU TOMIMATSU, 35 years old, born at

ARAKI MURA, Fukuoka Ken, Japan.

Q. Where have you been living?

A. At MITSUMA MURA, Fukuoka Ken.

Q. Are you traveling alone? A. Yes.

Q. Are you married?

A. Yes. My husband, KOTARO TOMIMATSU,

is living at Puunene, Maui, where he works on a

plantation.

Q. How old is he? A. 41 years.



60 Tlie United States of America

Q. How long has he been in Hawaii?

A. 11 3^ears.

Q. What is liis occupation?

A. Plantation laborer.

Q. When were you married?

A. In Dec. 1895, in Japan.

Q. Were either of j^ou ever married more than

once? A. No.

Q. Have you any children?

A. Yes, three sons, GrIICHI, 15 years old, MA-
SATO, 10 years old, and SHIGEYUKI, 5 years, and

one daughter, SUGI, 13 years all now is Japan, with

my husband's father, DENHICHI TOMIMATSU,
at MITSUKA MUEA.

Q. Where were they born?

A. MASATO and SHIGYUKI were born in Ha-

waii. The other two were born in Japan.

Q. Is 3^our husband's mother living?

A. Yes, SATO TOMIMATSU. She is with her

husband in Japan.

Q. How many brothers and sisters has your hus-

band?

A. Two brothers, brothers, SADAKICIH and

SUEKICHI, and two sisters, HATSU GOTO and

ASANO TAHARA, all in Japan.

Q. Are 3'Our parents living?

A. My mother only, CHIYOI INAMASU, at

ARAKI MURA.
•Q. How many brothers and sisters have you?

A. Two brothers, SATARO, 49 years old, and

NENOKICHI, 47 years, and three sisters, KIKU,
46 years, FUSA SAKAI, 42 years, and TOME MAT-
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SUEDA, 37 years, all in Japan.

Q. Are any of your or your husband's relatives

deformed, or in any way unsound in mind or body,

or have any of them ever been confined in a public

institution"? A. Not to my knowledge.

Q. Can you read and write? A. No.

Q. On which ship did you arrive and from what

port?

A. On the SS. MONGOLIA, June 10, 1912, from

Nagasaki, Japan.

Q. Who paid your passage?

A. My husband sent the money for it.

Q. What is your occupation? A. Weaver.

Q. Were you ever in the United States before?

A. Yes, I came to Hawaii 11 years ago with my
husband. I stayed here five years and then went

back to Japan. I have been there fully four years.

Q. Who went back to Japan with you four years

ago?

A. I took with me my two sons MASATO and

SHIGEYUKI. [54]

Q. Have either of these two sons ever returned to

Hawaii? A. No.

Q. Was GIICHT or SUGI ever in this country?

A. No.

Q. Have you been engaged in weaving in Japan

ever since you went there four years ago?

A. Yes, nothing but weaving.

Q. What wages did you receive as a weaver m
Japan?

A. 7'5 sen a day to one sen, and boarded myself.

Q. What are your children doing in Japan?
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A. GIICHI is a carpenter's apprentice and the

others are going to school, except SHIOEYUKI,
who is too young.

Q. Has your husband ever been back to Japan

since he came here with you 11 years ago?

A. No.

Q. What did you do when you were in Hawaii?

A. I did plantation work at Lahaina, Maui.

Q. Do you remember the date on which you went

back to Japan?

A. I cannot remember the date, but it was in the

month of July, and on the SS. CHINA. I have for-

gotten the year.

Q. Why did you go back to Japan?

A. I wanted to see my children who were in

Japan. My husband's parents also wanted to see

me, and wanted to help me in the instruction of my
children.

Q. When you first came to Hawaii did you ex-

pect to go back to Japan?

A. Yes. I expected to go back to Japan again.

Q. Have you notified any one of your arrival?

A. I sent a wireless message to my husband from

the steamer telling him that I was coming.

Q. How much did you pay for it? A. 6 yen.

<J. How much money have you? A. $5.00.

Q. Have you sluj further statement to make?
A. No.

Q. When you went back to Japan did you expect

to return to Hawaii again? A. Yes.

Q. If you are landed now is it your intention to

remain in Hawaii always, or do you expect to return
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to Japan again'?

A. I expect to stay here and work for ten years

and then return to Japan again.

Q. Do all of your children expect to come to Ha-

waii sometime?

A. Yes, they all expect to come. Two of them

GIICHI and SHIGYURI are now at Nagasaki

being treated for their eyes. When they are cured

they will come to Hawaii.

Q. You have said that when you went to Japan

four years ago you intended to return again to Ha-

waii. How long did you intend to stay in Japan *?

A. One or two years.

Q. You have now stayed four years. Why did

you not return sooner?

A. I waited for GIICHI to get through the gram-

mar school.

her

TSURU X TOMIMATSU.
mark

Witness to mark:

T. KATSUNUMA.
Sworn and subscribed to before me this 19th day

of June, 1912.

(Sgd.) EDWIN FARMER,
Immigrant Inspector.

The foregoing testimony has been translated by

me to the affiant named therein, and before signing

the same she acknowledged it to be a correct record

and fully understood by her.

(Sgd.) TOMIZO KATSUNUWA,
Intei'preter. [55]

Witness, alleged husband, sworn, testifies:



64 The United States of America

Q. Give your name and age.

A. KOTARO TOMIMATSU, 42 years old.

Q. What is the purpose of your visit here today?

A. I come to meet my wife, TSURU TOMIMAT-
SU, who came on the SS. MONGOLIA, June 10.

Q. How old is she? A. 36 years.

Q. When were you married?

A. In 1884, in Japan.

Q. Were either of you ever married more than

once? A. No.

Q. Was your wife ever in the United States be-

fore?

A. Yes, she came to Hawaii with me when I came

in June, 1902, by the SS. HONG KONG MARU.
Q. Have you ever been back to Japan since that

time? A. No.

Q. When did your wife go back?

A. In July, 1807, by the SS. CHINA.

Q. Did she go alon^?

A. Mr. MIURxV, a friend of mine, took her back

with my son MASATO.

Q. How riiany children have you?

A. Three sons, GIICHI, 16 years old, MASATO,
9 years, and SHIGEYUKI, 5 years about, and one

daughter, SUGI, 15 years, all in Japan. MASATO
was born in HAWAII, but the rest were born in

Japan. SHIGEYUKI was born about December,

1007, after my wife went back to Japan.

Q. With whomi are they staying in Japan?

A. I do not know. I should have to see my wife

to fin<3 out. They have been staying with her.

Q. Have your wife and children ever been back to
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Hawaii since they went away?

A. No, none of them.

Q. Are your wife's parents living?

A. Her mother only, Mrs. INAMASA, at ARAKI
MURA, Pukuoka Ken, Japan.

Q. How many brothers and sisters has your wife?

A. She has two brothers and three sisters, but I

do not know their names. They are all in Japan.

Q. Are your parents living?

A. Yes, DENHICHI and SATO TOMIMATSU,
^t MITSUMA MURA, Fukuoka Ken.

Q. How many brothers and sisters have you?

A. Three brothers, SADAKICHI, 45 years old,

SUEKICHI, 38 years, and IKUJI, about 39 years,

and two sisters, HATSU GOTO, 34 years, and ASA-

NO TAHARA, 27 years, all in Japan.

Q. Are any of your or your wife's relatives de-

formed, or in any way unsound in mind or body,

or have any of them ever been confined in a public

institution? A. Not to my knowledge.

Q. Who paid your wife's passage to Hawaii?

A. I did.

Q. What has your wife been doing in Japan?

A. Farm work.

Q. What is your occupation?

A. I plant cane on contract at Puunene, Maui.

Q. About how much money do you make?

A. $1.00 a day or more.

Q. How much money have you saved?

A. About $400.00.

Q. Ho you live in a camp?

A. Yes, I have one room.
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Q. What \Yill your wife do if she is landed?

A. Plantation work.

Q. What did she do before when she was in Ha-

waii ?

A. Plantation work. We were on Lahaina Plan-

tation, Maui, then.

Q. Do YOU expect to remain permanently in Ha-

waii, or do you expect to go back to Japan some-

time to live'?

A. I intend to go back to Japan, my native land,

again.

Q. When you go back, do you expect to take your

wife with you? A. Yes.

Q. Has that been your intention ever since you

came to Hawaii?

A. Yes. After we saved money enough it has

been my hope to go back to Japan. [56]

Q. When your wife went back to Japan was it

your intention for her to come back again to Ha-
waii?

A. Yes. She intended to come back to this coun-

try after a short visit in Japan.

Q. How long did she intend to stay in Japan?

A. Two or three years. I intended to bring the

children here after thev had srrown.

Q. Do you intend to bring all of your children to

Hawaii? A. Yes.

Q. Why didn't they come with your wife?

A. I do not know. I want to talk about that with
my wife.

Q. Have you any further statement to make?
A. I want to ask you to please let her land. Also
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I am expecting my children, so let them come ashore

also.

Q. You say your wife intended to stay in Japan

two or three years. It has now been four or live

years. Whj^ did she not return sooner?

A. The children were too small.

Q. Have you received any message from^ your wife

since her departure from Japan?

A. I received a letter from Japan, and a wireless

message from her, from the boat.

Q. When did you receive the wireless message?

A. Jmie 10.

Q. When did you receive the letter?

A. About two weeks before June 10.

Q. Why did you not come sooner?

A. I missed one boat and so could not come.

Q. Have you any further statement to make?

A. No.

(Sgd.) EDWIN FARMER,
Inrniigrant Inspector.

The foregoing testimony has been translated by

me to the affiant named therein, and before signing

the same he acknowledged it to be correct record

and fully understood by him.

(Sgd.) TOMIZO KATSUNUMA. I

Interpreter.

Order of Board Denying Applicant's Admission.

Case deferred to await the decision of the examin-

ing surgeon as to whether applicant is afflicted with

disease.
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Case of TSURU TOMIMATSU, 1-8, ex. SS. MON-
GOLIA, June 10, 1912.

Board reconvened June 20, 1912.

Applicant is certified by the examining surgeon

of the U. S. P. H. & M. H. S., as being afflicted with

TRACHOMA, a dangerous contagious disease.

EDWIN FARMER: The applicant in this case,

according to the testimony, formerly lived in Ha-

waii, but went back to Japan about four or five years

ago with the intention of again returning to Hawaii

after an absence of two or three years in Japan.

Her husband has been in Hawaii ever since he came

to these Islands, ten or eleven years ago, with his

wife. If applicant's intention of sometime return-

ing to Hawaii no matter how many years she may
have remained in Japan, her husband still being in

Hawaii, makes her a resident of Hawaii, it would

seem that the intention of both husband and wife to

ultimately return to Japan to live would, according

to the same reasoning, make them both residents of

Japan. I therefore move the applicant be denied

admission and returned to Japan, the country

whence she came, this decision being based on the

certificate of the examining surgeon that she is af-

flicted with a contagious disease, and that she be

allowed to appeal to the Depoiment on the question

as to whether [57] or not she is a returning resi-

dent and therefore exempt from the Immigration

Laws.

By Inspector MOORE: I second the motion.

HARRY B. BROWN: It is so ordered.

Applicant is informed that her return passage will

be paid by the steamship company which brought

her to Hawaii.
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She is also informed of her right of appeal on the

question of residence.

(Sgd.) HARRY B. BROWN,
(Sgd.) EDWIN FARMER,
(Sgd.) MERLIN J. MOORE.

Exhibit "C" to Return to Writ of Habeas Corpus
[Notice of Appeal from Decision of Board of

Special Inquiry to Secretary of Commerce and
Labor].

Jnne 28, 1912.

R. L. Halsey, Esq.,

Inspector in Charge, U. S. I. S.,

Honolulu, Hawaii.

Dear Sir:

Having been notified that I have been denied ad-

mission to the United States at the port of Honolulu

on my return here, I hereby notify you that I hereby

and now appeal from the decision of the Board of

Special Inquiry denying me admission to the Sec-

retary of Commerce and Labor, at Washington. My
attorney will file brief for me on this appeal.

Faithfully yours,

her
(Sgd.) TSURU X TOMIMATSU.

mark
Witness to mark:

TOMIZO KATSUNUMA. [58]

Exhibit *'D" to Return to Writ of Habeas Corpus

[Appellant's Brief on Appeal to Secretary of

Commerce and Labor].

BEFORE SECRETARY OF COMMERCE AND
LABOR, WASHINGTON, D. C.

APPEAL FROM DECISION OE BOARD OF SPE-

CIAL INQUIRY, HONOLULU, HAWAII.
In the Matter of TSURU TOMIMATSU, Domiciled

Alien.
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To the Honorable, the Secretary of Commerce and

Labor.

STATEMENT OF THE CASE.

From the testimony taken in this case it appears

that the appellant herein, TSURU TOMIMATSU,
was lawfully married to one KOTARO TOMIMAT-
SU, in the Empire of Japan sometime during the

month of December, A. D. 1895, and thereafter co-

habited together as husband and wife, there being

born of the marriage four children in all, two of them

born in Japan, and two in the Territory of Hawaii;

it further appears that this couple came here from

Japan some 11 years ago, and went to live at La-

haina, Maui, where their two children were born,

and lived there some years, making that place their

home; that some four or five years ago, the wife, the

appellant in this case returned to Japan, with her

children, for the purpose of making a short visit, the

husband, Kotaro Tomimatsu, remaining here at

their home in Lahaina, and has been here ever since,

now being located at Puunene, Maui, and engaged

in business as a cane contractor. It appears that

the wife's purpose in going to Japan some four or

five years ago was for the purpose of placing the

children in a Japanese school, and that the schooling

of the children took longer than she expected since

she has overstayed the time she intended to spend

in Japan. At any rate she now returns here to her

home and husband, [59] and had there not been

some trouble with the Doctors in Japan would have

brought with her their children, it appears that they
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will now follow by a later boat. The Husband has

never left the Territory since he first came here.

The Board of Special Inquiry at the United States

Immigration Station at this port has treated this ap-

pellant as an alien immigrant and denied her re-

admission on her return to her home and domicile

here, from which finding and decision the said

TSURU TOMIMATSU has appealed to your Honor,

and now filed this, her brief on appeal.

ARGUMENT.
No question is made in this case but that the ap-

pellant herein, Tsuru Tomimatsu, was lawfully ad-

mitted to the United States some 11 years ago, when

she first came here with her husband, and no ques-

tion is made but that her husband is lawfully in the

United States; the appellant therefore does not come

within the ruling in the case of Ex parte Patter-

son, 106 Fed. 536, where it appeared that the resi-

dence of the alien in the United States was during

minority, her parents being in a foreign country, and

that she never did in fact acquire a domicile here;

neither does she come within the ruling in the case

of FUNARO vs. WATCHORN, 161 Fed. 152, a New

York case, where it appeared that the alien had not

been lawfully admitted in the first place, and there-

fore could not acquire a domicile here. The con-

trary is the case here, the appellant was lawfuUy

admitted here some 11 years ago when she arrived

with her husband, and together with her husband

established their domicile here.

The- real question, and the only question, at issue
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in this case is whether this appellant is a returning

domiciled alien. A domicile is that place in which a

person has voluntarily fixed his abode, not for a

mere special or temporary purpose, but with a pres-

ent intention of making it his permanent home, 14

CYC. 833. [60] But the appellant in this case is a

married woman who is not living separate and apart

from her husband under any judicial decree of di-

vorce or separation, nor has she been compelled to

leave him because of brutal treatment, nor is there

shown to be a partial or total incapacity on the part

of the husband to acquire a domicile. Such being

the case, the domicile of this appellant follows that

of her husband.

"The law fixes the domicile of the wife by that

of the husband and denies to her during cohabi-

tation the power of acquiring a domicile of her

own separate and apart from him." 14 CYC.

846.

Atherton vs. Atherton, 181 U. S. 155.

Cheely vs. Clayton, 110 U. S. 701.

Chambers vs. Prince, 75 Fed. 176.

Burnham vs. Rangeley, 4 Fed. cases, 2176.

The query then comes, what is the domicile of the

husband KOTARO TOMIMATSU? From the de-

cision and finding of the Board of Special Inquiry in

this case, it appears that they have dealt with this

'case on the assumption that KOTARO TOMIMAT-
SU never established a domicile here, basing it, I

presume, on the following two questions and an-

swers: Record, page #4.
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**Do you expect to remain permanently in Ha-

waii, or do you expect to go back to Japan

sometime to live? A. I intend to go back to

Japan, my native land, again."

**Has that been your intention ever since you

came to Hawaii? A. Yes, after we saved

money enough it has been my hope to go back

to Japan."

And in this connection I desire to draw attention

to the following: Record, page #4.

*'Do you intend to bring all of your children

to Hawaii? A. Yes."

(Above quotations taken from the testimony of

Kotaro Tomimatsu.)

The last question and answer show a present in-

tention of making this Territory his permanent

home, his home and his family's home. All that the

two formier questions and answers show are a float-

ing intention to return to Japan, his domicile of

origin at some indefinite period of time in the fu-

ture, which is not [61] sufficient to enable him

to retain his original domicile in Japan.

Domicile is not established by the proof of one or

two facts.

"It depends not upon proving particular facts,

but whether all the facts and circumstances

taken together tending to show that a man has

his home or domicile in one place overbalance all

the like proofs tending to show it in another."

Abington vs. North Bridgewater, 23 Pick. 170.

On the one hand, we have the establishment of a

home here, a continuous "residence here for 11 years,
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the wife returning here after a temporary visit

abroad, the bringing of the children in the very near

future, the statement of the appellant that she ex-

pects to be here for 10 years longer at least, in fact

the establishment of a permanent home and place of

abode here, and on the other hand, we have a declara-

tion on the part of KOTARO TOMIMATSU that

there is a floating intention to return to Japan at

some future indefinite period of time. But the au-

thorities do not stop here ; they go farther

:

In Johnson vs. Smith, 43 Mo., at page 501, the

Court said: "A man's domicile is where he has

fixed his ordinarj^ dwelling without a present in-

tention of removal,- and that domicile may be

changed to another notwithstanding the party

on his departure may cherish a secret purpose of

returning at some indefinte time in the future.

Nor does the intent at the time of removal neces-

sarily decide anything since the party's inten-

tions may change at a subsequent period. He
may come to a diiferent mind and fix his dwell-

ing in another localit}^ without any present pur-

pose of leaving it and thus become domiciliated

there notwithstanding his original purposes."

In Preston vs. Culbertson, 58 Calif., at page

210, the Court said: "That he intended at some

indefinite time in the future to remove (return)

to Poverty Hill in Jamestown precinct did not

make the latter place his residence.
'

'

Plaintiff was born in New York, removed to New
Jersey in 1868, resided there until his wife died in

1880, then took his children to Scotland. On return
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to tlic United States located in New Jersey, lived

there, boarding nntil 1884, when he went to St. Louis

where he engaged as a contractor, entering into a

partnership \\ith the defendant. Then closed his

business in New Jersey. After living in St. Louis 2

years he sued in the Federal Court for a dissolution

of the partnership, alleging that he was a citizen of

New [62] Jersey, testifying that his residence in

Missouri was merely temporary and it was not his

purpose to give up his residence in New Jersey;

HELD, that the facts set out did establish residence

in Missouri, and that they were not overcome by a

secret purpose to return to New Jersey when his busi-

ness in Missouri was cleaned up, at some indefinite

future period. Plea to jurisdiction sustained and

•bill dismissed. Wright vs. Schneider, 32 Fed. 705.

"The place to which a person has removed

with the intent to remain there an indefinite time

and has his place of present domicile is his place

of domicile although he may entertain a floating

intention to return at some future period."

Harris vs. Firth, 11 Fed. Cases #6120.

A citizen of Massachusetts removed with his fam-

ily to another State retaining no dwelling place in

Massachusetts, though retaining his place of business

here and intending to retain his domicile here and to

return here at some future indefinite period of time,

has NO DOMICILE IN MASSACHUSETTS

:

Holmes vs. Greene, 75 Mass. 299, and at page 300-

301, the Court said in part

:

"It is true that in cases where the domicile of

a party is in issue evidence of his intent? may
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have an important and decisive bearing on the

question, but it must be in connection with other

facts to which the intent of the party gives

efficacy and significance. Such is the case where

a person has two dwelling-houses in different

towns in each of which he lives with his family

an equal portion of the year. Harvard College

vs. Gore, 5 Pick. 370. So, too, where a person

leaves the country to be absent for purposes of

business or pleasure for an indefinite period re-

taining his house and furniture in the place of

his previous residence. Sears vs. Boston, 1 Met.

250. But no case can be found where the dom-

icile of party has been made to depend on a bald

intent unaided by other proof. The factum and

animus must concur in order to establish dom-

icile. Harvard College vs. Gore, 5 Pick. 570.

The latter may be inferred from proof of the

former, but evidence of a mere intent cannot

establish the fact of domicile.

One who is absent from and resides out of the com-

monwealth retaining no dwelling-house or boarding

place here, though intending to return at some future

indefinite time, has no domicile here.

Sleeper vs. Paige, 81 Mass. 34'9.

If a person has actually removed to another place

with the intention of remaining there an indefinite

time and has a place of fixed domicile that j)lace is to

be deemed his place of domicile, notwithstanding he

may entertain a floating intention to return at some

future period.
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Anderson vs. Anderson, 42 Vt. 350.

Fram vs. Thorman, 102 Wise. 653.

From these authorities there can be no question

but that the husband Kotaro Tomimatsu, who came

here 11 years ago, is still living here, and whose fur-

ther stay here is indefinite and who has a place of

fixed domicile at Puunene, Maui,—is domiciliated

here, and it being established by unbroken authority

that the domicile of the wife follows that of the hus-

band in a case such as this [63] one, the domicile

of the wife therefore is in^the Territory of Hawaii.

The major question being disposed of and it having

been shown that this woman, the appellant herein, is

a returning domiciled alien, is she amenable to the

United States Immigration Laws on her return here

from a visit abroad*? I believe, that under the fol-

lowing authorities she is clearly, and beyond a doubt,

entitled to a landing on her return here

:

Rogers vs. United States, 152 Fed. 346.

In re Buchsbaum, 141 Fed. 221.

United States vs. Aultman, 143 Fed. 922.

In re Panzara, 51 Fed. 275.

In re Martorelli, 63 Fed. 437.

In re Maiola, 67 Fed. 114.

United States vs. Sandrey, 48 Fed. 550.

In re Ota, 96 Fed. 487.

United States vs. Burke, 99 Fed. 895.

In re Di Simmons, 108 Fed. 942.

Mofitt vs. United States, 128 Fed. 375.

United States vs. Nakashima, 160 Fed. 843.

The latter case, United States vs. Nakashima, arose

in this jurisdiction, and was decided both in the Dis-
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trict Court here, and in the Circuit Court of Appeals

of the Ninth Circuit, in favor of the returning

domiciled alien, and against the United States, and

settles the law in this jurisdiction. Under the law

as laid dow^n in the Nakashima case, this appellant is

clearly and bej-ond a doubt entitled to a landing here

now on her return.

It may be further noted that the Department by

its o^Ti rules has recognized and follows the case of

U. S. vs. Nakashima, 160 Fed. 843, statistical rule

VIII, providing:

"Alien residents and aliens residing abroad

coming to the United States for a temporary

trip, shall be classed as non-immigrant aliens.

It having been shown that the appellant here estab-

lished a domicile in the United States, and was a

domiciled alien in 190'7 when she left this country

for a temporary visit to Japan, intending to return

here again to her husband, that it is her intention to

bring*all of her children here to live with herself and

her [64] husband, and it having been further

shown that the domicile of the husband of appellant

has been in the United States for and during the last

11 years and still continues, and even though the ap-

pellant in fact intended to abandon her domicile here

b}^ her return to Japan in 1907 (and I submit there

was no abandonment by this act), she did not have

the power to do so; her domicile following that of

her husband, and under the authorities cited, even

though the appellant and her husband Kotaro intend

at some indefinite future period to return to Japan,
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such bald intent is not sufficient to defeat the dom-

icile here, established by their past acts, and con-

tinued by their present contemplated acts.

I submit, therefore, that beyond all question the

appellant is a returning domiciled and non-immi-

grant alien, and as such entitled to a landing.

Respectfully submitted,

TSURU TOMIMATSU,
By GEO. S. CURRY,

Her Attorney.

Dated at Honolulu, Hawaii, June 25, 1912.

[Endorsed] : No. 46. (Title of Court and Cause.)

Return of Richard L. Halscy to Writ of Habeas Cor-

pus. Filed Sept. 18, 1912. A. E. Murphy, Clerk.

By (Sgd.) F. L. Davis, Deputy Clerk. [65]

In the District Court of the United States in and for

the District and Territory of Hawaii.

In the Matter of the Petition of TSURU TOMI-

MATSU for a Writ of Habeas Corpus.

Demurrer.

And now comes the above-named petitioner, Tsuru

Tomimatsu, by her attorney, Geo. S. Curry, and says

that the return of Richard L. Halsey to the writ of

habeas corpus issued herein, and the matters and

things therein contained and set forth, in manner and

form as the same are pleaded and set forth in said re-

turn, are not sufficient in law to discharge the writ of

habeas corpus herein.

WHEREFORE PETITIONER PRAYS that the

writ of habeas corpus heretofore issued herein be
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sustained and that petitioner be discharged.

TSURU TOMIMATSU,
S-aid Petitioner.

By ( Sgd. ) GEO. S. CURRY,
Her Attorney.

Dated, Honolulu, Hawaii, September 17, 1912.

[Endorsed] : No. 46. (Title of Court and Cause.)

Demurrer to Return. Dated, Honolulu, Hawaii,

September 18, 1912. Filed September 18th, 1912.

A. E. Murphy, Clerk. By (Sgd.) F. L. Davis,

Deputy Clerk. [66]

Order Allowing Appeal (Minute).

From the Minutes of the United States District

Court, Vol. 8, Page 270, Saturday, September 28,

1912.

[Title of Court and Cause.]

On this day came Mr. Geo. S. Curry, counsel for

the above petitioner, and Mr. R. W. Breckons, United

States Attorney, who appeared on behalf of the re-

spondent herein, Richard L. Halsey, and this cause

was called for hearing on petition for appeal. There-

after due hearing having been had on said Petition,

the Court signed an order allowing said appeal to the

Ninth Circuit Court of Appeals. [67]

In the United States District Court for the Territory

of Hatvaii.

In the Matter of the Application of TSURU TOMI-
MATSU for a Writ of Habeas Corpus.
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Petition for Appeal.

To the Honorable SANFORD B. DOLE, Judge of

the Above-entitled Court:

THE UNITED STATES OP AMERICA, by its

attorney, ROBERT W. BRECKONS, conceiving

itself aggrieved by the order and judgment made and

entered on the 17th day of September, A. D. 1912, in

the above-entitled proceeding, does hereby appeal

from the said order and judgement to the Circuit

Court of Appeals for the Ninth Circuit, and files here-

with its assignment of errors intended to be urged

upon appeal, and it prays that its appeal may be

allowed, and that a transcript of the record of all pro-

ceedings and papers upon which said order and judg-

ment was made, duly authenticated, may be sent to

the Circuit Court of Appeals for the Ninth Circuit

of the United States.

Dated this 28th day of September, A. D. 1912.

(Sgd.) ROBT. W. BRECKONS,
United States Attorney.

Received a copy of the above petition.

TSURU TOMIMATSU.
By (Sgd.) GEO. S. CURRY,

Her Attorney. [68]

[Endorsed] : No. 46. (Title of Court and Cause.)

Petition for Appeal. Filed Sep. 28, 1912. A. E.

Murphy, Clerk. By (Sgd.) F. L. Davis, Deputy

Clerk. [69]
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In the United States District Court for the Territory

of Hawaii. .

In the Matter of the Application of TSURU TOM-I-

MATSU for a Writ of Habeas Corpus.

Order Allowing Appeal.

Upon application and motion of ROBERT W.
BRECKONS, United States Attorney for the Ter-

ritory of Hawaii:

IT IS HEREBY ORDERED that the petition for

appeal heretofore filed herein by the United States

of America be, and the same is hereby granted; and

that an appeal to the United States Circuit Court of

Appeals for the Ninth Circuit from the final order

and judgment heretofore, on September 17th, 1912,

filed and entered herein, be and the same is hereby

allowed, and that a transcript of the record of all

proceedings and papers upon which said final order

and judgment was made, duly certified and authen-

ticated, be transmitted, under the hand and seal of

the Clerk of this Court, to the United States Circuit

Court of Appeals for the Ninth Judicial Circuit of

the United States, at San Francisco, in the State of

California.

. Dated this 2'8th day of September, A. D. 1912.

;^;^ (Sgd.) S. B. DOLE,
i Judge U. S. District Court.

Received a copy of the above order.

TSURU TOMIMATSU.
By Her Attorney,

(Sgd.) G-EO. S. CURRY.
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[Endorsed]
: No. 46. (Title of Court and Cause.)

Order Allowing Appeal. Filed Sep. 28, 1912. A. E.

Murphy, Clerk. By (Sgd.) F. L. Davis, Deputy
Clerk. [70]

In th£ United States District Court for the Territory

of Hawaii.

In the Matter of the Application of TSURU TOMI-
MATSU for a Writ of Habeas Corpus.

Assignment of Errors.

And now comes the United States of America, by

ROBERT W. BRECKONS, its attorney, and says

that in the record and proceedings in the above-en-

titled matter there is a manifest error and that the

final record and judgment, made and entered in said

matter on the 17th day of September, A. D. 1912, is

erroneous and against the just rights of the said

United States, in this, to wit:

First. The above-entitled court erred in granting

the application for the writ of habeas corpus herein.

Second. The court erred in holding that the pro-

visions of the Act of Congress of February 20, A. D.

1907, "To regulate the immigration of aliens into the

United States," as amended by the Act of March 26,

A. D. 1910, applied only to aliens coming to the

United States for the first time.

Third. The court erred in not holding that the

aforesaid Act of February 20' A. D. 1907, as amended

by the Act of March 26, A. D. 1910, did not apply

to aliens formerly domiciled in the United States and

later returning thereto.
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Fourth. The court erred in holding that it had

jurisdiction to issue a writ of habeas corpus in cases

where the appropriate immigation officers had de-

cided that an alien had left the United States of

America without intention to return thereto. [71]

Fifth. The court erred in determining that it had

jurisdiction to review the action of a Board of Special

Inquiry, or of the Department of Commerce and

Labor, in deciding whether or not TSURU TOMI-
M'ATSU was one of the classes referred to in the stat-

utes of the United States relative to immigration.

Sixth. The court erred in holding that the ques-

tion of whether or not an alien who had left the.

United States had done so with an intention of re-

turning was a question of law and not of fact.

Seventh. The court erred in holding that the said

TSURU TOMIMATSU should be discharged.

Eighth. The Court erred in making and entering

the final order and judgment of September 17, 1912,

in favor of said TSURU TOMIMATSU and against

the United States upon the pleadings and record in

the above-entitled matter.

Ninth. The court erred in making, rendering and

entering said final order and judgment of September

17, 1912, in this, that said final order and judgment

was and is contrary to law, and to the facts stated in

the pleadings and record in the above-entitled matter.

Tenth. The court erred in other particulars, ap-

]3earing upon the record.

Whereas, by the law of the land, the said applica-

tion for a writ of habeas corpus should have been

denied, and the said writ of habeas corpus should
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have been discharged, and the said applicant and

petitioner should have been remanded to be dealt

with according to law.

And the aforesaid United States of America now
prays that the order and judgment, of September 17,

1912, hereinabove mentioned may be reversed, an-

nulled, and held for naught, and that it, said United

States, may have such other and further relief as^

may be [72"] proper in the premises.

Dated this 28th day of September, A. D. 1912.

(Sgd.) ROBT. W. BRECKONS,
United States Attorney.

Received, a copy of the above assignment of errors;

TSURU TOMIMATSU,
By Her Attorney.

(Sgd.) GEO. S. CURRY.

[Endorsed] : No. 46. (Title of Court and Cause.)

Assignment of Errors. Filed Sep. 28, 1912. A. E.

Murphy, Clerk. By (Sgd.) F. L. Davis, Deputy

Clerk. [73]

In the United States District Court for the Territory

of Haivaii.

In the Matter of the Application of TSURU TOMI-

MATSU for a Writ of Habeas Corpus.

Citation on Appeal.

United States of America,—ss.

The President of the United States, to TSURU
TOMIMATSU, Greeting:

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Appeals



86 The United States of America

for the Ninth Circuit, to be held at the city of San

Francisco, in the State of California, within thirty

days from the date of this writ, pursuant to an order

allowing an appeal, filed in the Clerk's office of the

United States District Court for the Territory of

Hawaii, wherein the United States of America is ap-

pellant and you, TSURU TOMIMATSU, are ap-

pellee, to show cause, if any [74] there be, why

the judgment in said appeal mentioned should not be

corrected, and speedy justice should not be done to

the parties in that behalf.

WITNESS the Honorable EDWARD DOUG-
LASS WHITE, Chief Justice of the Supreme Court

of the United States of America, this 28th day of

September, A. D. 1912, and of the Independence of

the United States the one hundred and thirty-seventh.

S. B. DOLE,
Judge U. S. District Court, District of Hawaii.

[Seal] Attest: A. E. MURPHY,
Clerk U. S. District Court.

By F. L. Davis,

Deputy Clerk.

Received a copy of the within citation.

TSURU TOMIMATSU.
By GEO. S. CURRY,

Her Attorney.

[Endorsed] : No. 46. (Title of Court and Cause.)

Citation on Appeal. Filed Sep. 28, 1912. A. E.

Murphy, Clerk. By (Sgd.) F. L. Davis, Deputy

Clerk. [75]
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In the TJyiited States District Court for the Territory

of Hawaii.

In the Matter of the Application of TSURU TOMI-
MATSU for a Writ of Habeas Corpus.

Praecipe for Transcript.

To the Clerk of the Above-entitled Court

:

You will please prepare transcript of the record in

this cause, to be filed in the office of the Clerk of the

United States Circuit Court of Appeals for the Ninth

Judicial Circuit, and include in said transcript the

following pleadings, proceedings and papers on file,

to wit

:

1. Petition for a writ of habeas corpus ; filed July

25, 1912.

2. Order to show cause ; made July 26, 1912.

3. Return of Richard L. Halsey to order to show

cause ; filed July 31, 1912.

4. Order for issuance of writ, and decision there-

on; made September 17, 1912.

5. Writ of habeas corpus, and return of service;

filed September 17, 1912.

6. Return of Richard L. Halsey to writ of habeas

corpus ; filed September 18, 1912.

7. Demurrer of applicant; filed September 18,

1912.

8. Judgment discharging applicant; made Sep-

tember 18, 1912.

9. Petition for appeal; filed September 28. 1912.

10. Assignment of errors ; filed September 28, 1912.

11. Order allowing appeal ; filed September 28, 1912.
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12. 'Citation; filed September 28, 1912.

13. All minute entries in above-entitled cause.

14. This praecipe. [76]

Said transcript to be prepared as required by

law and the rules of this Court, and the rules of the

United States Circuit of Appeals for the Ninth Cir-

cuit, and filed in the office of the Clerk of said

Circuit of Appeals at San Francisco, before the 28th

day of October, A. D. 1912.

THE UNITED STATES OF AMERICA.
By (Sgd.) ROBT. W. BRECKONS,

United States Attorney.

[Endorsed] : No. 46. (Title of Court and Cause.)

Praecipe for Transcript. Filed Sep. 30, 1912. A. E.

Murphy, Clerk. By (Sgd.) F. L. Davis, Deputy

Clerk. [77]

In the District Court of the United States in and for

the District and Territory of Haivaii.

No. 46.

In the Matter of the Petition of TSURU TOM-
IMATSU, for a Writ of Habeas Corpus.

United States of America,

District of Hawaii,—^^ss.

[Certificate of Clerk U. S. District Court to Record,

etc.]

I, A. E. Murphy, Clerk of the District Court of

the United States for the Territory of Hawaii, do

hereby certify that the foregoing pages, numbered

from 1 to 78, inclusive, to be a true and complete

transcript of the record and proceedings had in said
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court in the matter of the Petition of Tsuru Tom-

imatsu for a writ of habeas corpus, as the same re-

mains of record and on file in my office, and I further

certify that I hereto annex the original citation on

appeal and order extending time to transmit record

on appeal in said cause.

I further certify that the cost of the foregoing

transcript of record is $20.70, and that said amount

has been charged by me in my account against the

United States.

In testimony whereof, I have hereunto set my hand

and affixed the seal of said Court this 31st day of

October, A. D. 1912.

[Seal] A. E. MUEPHY,
Clerk, United iStates District Court, Territory of

Hawaii. [78]

[Endorsed]: Ko. 2197. United States Circuit

Court of Appeals for the Ninth Circuit. The United

States of America, Appellant, vs. Tsuru Tomimatsu,

Appellee. In the Matter of the Petition of Tsuru

Tomimatsu for a AYrit of Habeas Corpus. Tran-

script of Eecord. Upon Appeal from the United

States District Court for the Territory of Hawaii.

Filed November 8, 1912.

FRANK D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Meredith Sawyer,

Deputy Clerk.
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